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PROCEEDINGS OF THE RAILWAY RATES 

TRIBUNAL. 

TUESDAY, APRIL 17th, 1923. 



Present : 

W. B. CLODE, Esq., K.C. ( President ). 
W. A. JEPSON, Esq. 

Geo. C. LOCKET, Esq., J.P. 



SIXTH DAY. 



MR. BRUCE THOMAS and MR. A. TYLER 
appeared for the Railway Companies’ Association. 

MR. HOLMAN GREGORY, K.C., and MR. 
HAROLD RUSSELL (instructed by Messrs. Willis 
& Willis, Agents for Mr. H. J. Taynton, Gloucester) 
appeared for the Association of Private Owners of 
Railway Rolling Stock. 

MR. JACQUES ABADY (instructed by Sir Thomas 
R. Ratcliffe-Ellis) appeared for the Mining 
Association of Great Britain. 

MR. JACQUES ABADY (instructed by Messrs. 
Vizard, Oldham, Crowders & Cash) appeared for the 
Traders’ Co-ordinating Committee. 

MR. W. E. TYLDESLEY JONES, K.C., and 
MR. JACQUES ABADY (instructed by Messrs. 
Sharpe, Pritchard & Co.) appeared for the Railway 
Carriage & Wagon Builders’ & Financiers’ Parlia- 
mentary Association. 



MR. EDWIN CLEMENTS (instructed by Messrs. 
Neish, Howell & Haldane) appeared for the National 
Association of British & Irish Millers, and others. 

MR. EDWIN CLEMENTS (instructed by Mr. R. 
Borrough Hopkins, Leeds) appeared for the National 
Federation of Iron & Steel Manufacturers. 

MR. CHARLES DOUGHTY and MR. R. T. 
MONIER-WILLIAMS (instructed by Mr. George 
Corner) appeared for the National Federation of 
Fruit and Potato Trades’ Association (Incorporated), 
Ltd. 

MR. R. T. MONIER-WILLIAMS (instructed by 
Messrs. Monier-Williams & Milroy) appeared for the 
Wine & Spirit Trades! Association. 

Mr. R. W. BRADLEY appeared for the Manchester 
Chamber of Commerce and the Trafford Park Traders’ 
Association. 

MR. J. COX appeared for Messrs. Ronuk, Ltd. 



President : Do we begin at Condition 17 to-day, 
Mr. Bruce Thomas? 

Mr. Bruce Thomas : Yes, Sir ; subject to your con- 
venience and my friends’ convenience, that is what I 
propose to do. Condition 17, as it stands at present, 
dealing with loss through a defect in a truck not 
belonging to a railway company, has, as you will 
observe from the way in which it is printed, to a large 
extent met with the approval of the Co-ordinating 
Committee, but there is one question which is out- 
standing dealing, as we think, with the obligation of 
the railway company to subject the wagons belonging 
to private owners to an examination. In so far as 
that may possibly place upon us some greater obliga- 
tion than we are under to-day, I am here to resist it. 
I propose to deal with Condition 17 as we propose 
it quite shortly, because I do not know the grounds 
upon which the objections to it are put forward, and 
perhaps I should only be covering the ground twice 
over if I attempted to anticipate my friends. May I, 
first of all, draw your attention to the form which 
the Condition took as proposed in the small Blue Book 
that was published; it is Condition 17 also there, and 
you will find it on page 6. I want to draw attention 
to the difference between the proposal as it now 
stands, and as it was proposed originally. Condi- 
tion 17 read as follows : “ The company shall not be 
liable for loss, damage or delay of or to merchandise, 
or a trader’s truck or sheet, caused by a defect in a 
truck or sheet not belonging to or pi-ovided by the 
company, except upon proof that such defect arose 
from the negligence of the company’s servants.” The 
important thing to note there is that the company 
asked to be absolved from liability for damage which 
was the result of a defect in a wagon unless the 
trader proved that the defect arose through the 
company’s negligence. That is really how the matter 
stands to-day under the existing law. A railway 
company is not an insurer with respect to a wagon 



that does not belong to the railway company. As a 
matter of fact, it would not be correct to say that 
they are insurers with respect to the wagons they 
provide themselves, but they may get very near to 
the point of being an insurer with respect to their 
own wagons, but they are clearly not insurers with 
respect to the wagons of private owners. Whatever 
the position may be, whatever their liability may 
have been in the past with respect to the trucks of 
private owners, it is perfectly clear that, as the law 
now stands, a railway company is entitled to impose 
such a Condition as No. 17 as originally proposed, 
because there you will observe that the company do 
not seek to absolve themselves from liability in 
respect of their negligence. All they say is : “ We 
will will not be liable for damage that arises from 
a defect in a trader’s wagon unless you, the trader, 
prove that that defect arose from our negligence.” 
So that to-day a railway company is entitled to 
impose that Condition, and when I say “ impose 
that Condition,” all that it has to do is to bring it 
home to the trader that those are the terms upon 
which it accepts Ihis wagons ; having brought it home, 
then there is no necessity for the contract being in 
writing, and no question can arise as to the reason- 
ableness of such a term in the contract, because, as 
you remember, Section 7 of the Act of 18-54 only 
applies when a railway company are attempting to 
absolve themselves from the consequences of their 
own negligent acts, and when they do that, it is for 
the Court to say whether or not the Condition is a 
reasonable one, and, of course, it has got to be in 
writing and signed by the person that you intend 
to bind by that contract. So that I think I am 
correct in stating that Condition 17 is a condition 
which a railway company is entitled to impose to-day 
without any question arising as to its reasonableness 
and no necessity to obtain the assent of a trader 
by signature. 
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Mr. -Jepson: Condition 17 as proposed by the rail- 
way company is in effect what is already in the con- 
signment notes in operation to-day. 

Mr. Bruce Thomas : I think so substantially. 

Mr. Abady : No; nothing like it. 

Mr. Holman Gregory : It goes much further. 

Mr. J epson : What you have just been reading as 
proposed seems to me to be much the same as in 
the General Conditions; however, Mr. Abady dis- 
agrees, and probably he will develop it. 

Mr. Bruce Thomas : I was not for the moment 
dealing with what the Condition is to-day ; I was 
just pointing out what the position is, and what the 
right of the railway company is to-day. 

Of course, the railway companies and the Co- 
ordinating Committee, and, I think, the representa- 
tives of other interests, have discussed this Condi- 
tion, which I have just read, at considerable length 
at their meetings, and as a result of those discussions 
Condition 17, which appears in the large blue book, 
was evolved, and one point only left outstanding. I 
wish to draw attention to the, I will not say con- 
cession that the railway companies have made, but 
at least the voluntary surrender of what are their 
rights under the law as it stands at present, and 
before any new Conditions settled by this Tribunal 
come into force. You will see that it puts the onus 
the other way; that is the first important thing. 
Whereas the railway companies are entitled to say : 
“ We null not be liable for the consequences of a 
defect unless you, the trader, prove that that defect 
arose from the railway company’s negligence,” in 
this Condition as it is now agreed we provide that 
the railway company will not be liable for damage 
which results from a defect in a trader’s wagon pro- 
vided the railway companies prove that the defect 
did not arise from their negligence. That is, of 
course, a most important point, because, as the Court 
knows, the success or failure of most actions in 
regard to damage are determined where the onus 
lies, and in this case the railway companies have 
taken upon themselves the onus of showing that 
any defect which has caused damage did not arise 
through their negligence. I submit that they have 
taken upon themselves a fairly burdensome thing that 
they will have to discharge. If I might just read 
the Condition it is in this form : “In the event 

of any defect in a truck or sheet not belonging to 
or provided by the company and upon proof by 
the company that such defect did not arise from the 
negligence of the company’s servants, the company 
shall not be liable for (a) loss of or damage or delay 
to merchandise contained in such truck or covered 
by such sheet arising from any such defect, or 
(b) loss of or damage or delay to merchandise which 
may be suffered bj^ the trader by whom such defective 
truck or sheet is provided and results from such 
defect.” The Co-ordinating Committee and the 
Railway Carriage & Wagon Builders and Private 
Owners’ Association ask that there should be inserted 
after the word “ servants ” in the fourth line those 
words that are printed in block letters “ and that 
the company were not guilty of negligence in not 
discovering such defect.” Adopting that proposal 
for the moment, and assuming that were in the 
Condition, the Condition would be this: If the com- 
pany proved that damage was done to goods carried 
in a private wagon owing to a defect in that wagon, 
in order to absolve themselves from responsibility 
they would have to go further and show that that 
defect did not arise from any neglect on the part 
of the company. That I accept; I am ready to take 
that burden; but the Co-ordinating Committee and 
others suggest that a further burden should be put 
upon me; that I should not only have to discharge 
that onus, but also to prove that the company were 
not guilty of negligence in not discovering the defect. 
I submit that that is not reasonable, and I can give 
my reason in a very few words. I do not propose 
to occupy a great deal more time than I have already 
upon this Condition. Why I suggest that that is 
not a fair or a just and reasonable thing to put 
upon us in this form is, that the duty of a trader 
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who calls upon a railway company to accept his 
wagons or trucks on the railway is an exceedingly 
high one; it almost amounts, if in fact it does not 
amount, to an absolute warranty that the truck 
is fit for running on the railway. There may be 
some question as to whether it is an absolute 
warranty, but I do not want to put it higher than 
1 feel quite satisfied that I can put it; but it is 
at least as high as this, that it must be as fit for 
the purpose for which it is used as care and skill 
can render it. 

President : That sounds like a quotation; are you 
quoting from anything? 

Mr. Bruce Thomas : I am quoting, as a matter of 
fact, from the judgment of Mr. Justice Lindley, as 
he then was, in Hymcm v. Nye. I submit that this 
is clear. 

President : What are the exact words ? 

Mr. Bruce Thomas: “It must be as fit for the 

purpose for which it is used as care and skill can 
render it.” 

Mr. Monier-Williams : What case are you referring 
to? 

Mr. Bruce Thomas : I am referring at the moment 
to Hyman v. Nye, although I was not intending to 
refer to it; I was just adopting the phrase. 

President : I am sorry if I have put you out. 

Mr. Bruce Thomas : I should have had to disclose 
ultimately that the phrase was not my own; I may 
as well be found out at once. May I just go on to 
quote a little further from what Mr. Justice Lindley 
said there in order to indicate what that really 
means? He went on to say, “and if whilst the 
carriage is being used it breaks down, it is incumbent 
on the hirer to show that the breakdown was, in the 
proper sense of the word, an accident not preventable 
by any care or skill. No proof short of this will 
exonerate him.” That, as you m'ay no doubt remem- 
ber, was not a case that had anything to do with 
the wagon running upon a railway; it was a question 
of a. jobmaster, I think, hiring his vehicle out to 
another person. If it is contended that that is not 
really the principle that does apply to a person who 
puts his own truck on a railway, I am prepared to 
go into that question, and I do not think there can 
be much doubt about it that the obligation upon a 
private owner who puts his wagon upon the railway 
is the s'ame as the obligation that Mr. Justice Lindley 
stated was upon the hirer of a vehicle. Assuming for 
the moment that I am correct in the proposition that 
I have suggested, that it is the duty of the trader 
when he uses his own wagons or trucks to provide 
one which is as fit for the purpose that it is used for 
as care and skill can render it, and that, if it breaks 
down in transit, nothing short of proving that it 
broke down through an -accident in the true sense 
of the word, and could not have been prevented by 
any care or skill on his part, will relieve him from 
whatever the consequences may be that properly flow 
from that accident; if that is the obligation that is 
upon such a person, then is it fair that there should 
be put upon the railway company before they are 
relieved of responsibility for damage arising from a 
defect in a wagon, the onus of proving that they 
were not guilty of negligence in not discovering the 
defect ? It is the duty of the person who offers the 
wagon to the railway company to offer it to them 
in such a condition with regard to fitness as no care 
or skill on his part could have made better; that is 
his duty. Now take the case of a wagon which is 
handed to the railway company and in respect of 
which the owner of that wagon has not performed 
his. obligation; in other words, he hands a wagon 
which has, I will assume for the moment, a 
patent defect in it, and I will go further — it does 
not much matter whether I assume that he knows 
that it is a patent defect, because he must be deemed 
to be in the same position even if he ought to have 
known, and clearly a trader who hands one of his 
wagons to the company and it has a patent defect, 
ii he did not know of it, he ought to have known 
of it, and he is in the same position as if he did 
know. Take a case of that kind : a wagon with a 
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patent defect is handed to the railway company ; the 
wagon itself breaks down because of that defect, or 
the goods contained in it are damaged because the 
sender has not performed his duty ; yet it is suggested 
that the railway company, nevertheless, are to pay 
for the wagon, or the contents, unless they prove 
that they were not negligent in discovering that 
defect. I suggest that when one has regard to what 
is the obligation of the person who hands his own 
wagon to a railway company, that is not either a 
fair or a just thing to impose upon the railway 
company. 1 have attempted to explain the con- 
dition as I understand it as shortly as I can, and I 
have put what occurs to me to be the objection to 
that proposal that is put forward by the Co-ordinating 
Committee and the Railway Carriage and Wagon 
Builders’ Association. I submit that Condition 17, 
as it stands, excluding, of course, the block letters, 
is a just and reasonable condition, and one that this 
Court should approve. I do not know what the 
objections to it are, but if there are objections shown 
to it, we shall hear them. Those who are opposing 
are very fully represented, and if it can be shown 
that the effect of this condition would be to materially 
alter the position as it stands to-day, I shall be 
happy to try and discuss that, and see that we do 
not give to the railway company any greater pro- 
tection than they have got to-day, provided the trader 
is not relieved of any of the obligations that he is 
under to-day. So far as possible, I wish to clarify 
the position so far as it can be clarified without a 
discussion that might go into many many days if 
this Court were to have to declare exactly what the 
rights and obligations of the respective parties were, 
and I am content that the position should remain 
substantially as it is to-day. 

President : You have dealt with it very clearly and 
fully from the legal side; do you wish to say any- 
thing on what I may call the practical aspect — 
perhaps you do not; I will not say anything at 
present about it. 

.Mr. Bruce Thomas : I had not intended to. I 
know that you have a good deal of knowledge of 
it; I know that Mr. Locket has a great deal of know- 
ledge of it, and I know that Mr. Jepson has. I 
have got a witness here, and if at any stage the 
Court would like any statement from a witness as 
to the existing practice, and so forth, and what 
■examinations of wagons involve, I have gone into all 
that with my witness, and I have Mr. Reed here, 
who is the carriage and wagon superintendent of the 
London, Midland and Scottish Railway, and lie will 
he, of course, only too happy to give whatever in- 
formation he can to assist the Court, and to assist 
my friends if there is anything they want, but until 
I know what objection is being taken I suggest that 
1 should not be doing anything very useful by calling 
'him now. 

President : I am quite content. I only wanted to 
call it to your attention in case you wanted to do so. 

Mr. Jepson-. Mr. Bruce Thomas, the Chairman has 
anticipated something that I was going to say. Of 
course, one knows from experience that the railway 
■companies do undertake some sort of examination of 
private owners’ trucks when they come on to their 
railway at certain points, perhaps not exactly at the 
point where the private owner’s wagon comes on to 
their system, but at some conveniently near junction 
where an examination is made. One was rather 
expecting that you would in your opening say to what 
extent that examination took place, and what it was 
intended for. Clearly it was not intended to cover 
fully the suggestion contained in the words that it 
is sought to incorporate in this condition. One would 
have liked to have heard how far and to what extent 
the railway company did this examination, and for 
what particular purpose it was done. 

Mr. Bruce Thomas : If I might just make a short 
statement upon the matter that Mr. Jepson has re- 
f erred to, the railway companies, of course, examine 
the wagons of traders that are put on their lines. 
'The primary object of that examination is to see 



generally, so far as can be discovered by such an 
examination as is possible having regard to the con- 
ditions of railway working when wagons are in tran- 
sit, that there is nothing in the wagon that will 
render it unsafe to the train that that wagon should 
form part of. The examination does not take place, 
if I may put it in this way in order to ascer- 
tain — 

President : It is not qua the goods but qua the line. 

Mr. Bruce Thomas-. Qua. the line and safety gen- 
erally. We do not by our examination purport to 
take upon ourselves an examination that could be 
said to be made on behalf of the trader. 

President : No. 

Mr. Bruce Thomas : We do it, and, of course, it is 
incumbent upon us to do it in our own interests and 
in the interests of traffic generally. That is the 
object of it, and if words such as are printed here 
in block type were put in it seem6 to me to pre- 
suppose that there is an obligation upon the railway 
company to see that the wagon of a trader is not a 
defective wagon from the trader’s point of view, 
doing something that is really a part of his duty 
and not part of the duty of the railway company. 
Such an examination, of course, as takes place to-day 
will take place in the future. This Condition, what- 
ever Condition is settled here, will not affect the 
practice of the railway companies in a downward 
direction. They cannot do less in their own inter- 
ests and in the interests of traffic generally than they 
are doing to-day. To do more than they are doing 
to-day would be impossible, unless 3 T ou delayed traffic 
very considerably. 

Mr. Locket : Would you draw any distinction be- 
tween defects in what I may call the running gear 
of a wagon, the wheels or axles or the draiw-gear, and 
defects in the body of the wagon itself ? One can 
conceive such a case as Spillers & Bakers, where 
there are box wagons used for the carriage of flour. 
The roof of that wagon might he defective and leaky, 
and consequently let in water which would injure the 
contents. It seems to me that stands on rather a 
different footing from the ordinary wagon which 
might be defective in its running gear and cause an 
accident and so damage the contents of the wagon. I 
do not know whether there is any real distinction 
between them. 

Mr. Bruce Thomas: I think there is. 

Mr. Locket : Prima. facie, I think there is. 

Mr. Bruce Thomas : What you have just said I 
think illustrates really one of the defects in which 
it is impossible for the railway company to see that 
a wagon is fit. The examinations take place in 
various marshalling yards or wherever it may be, and 
the sort of defects that are discoverable by the ex- 
amination that the railway companies are able to give 
in these yards are hot axle boxes, broken axle boxes, 
weak bearing springs, broken buffer springs, defec- 
tive door fastenings, broken buffer castings, defec- 
tive draw-gear and things of that nature — defects 
which would affect the running of the wagon. Take 
one of Spillers & Bakers’ box wagons. 

Mr. Locket : Defects which would render it dan- 
gerous not only to itself but to other vehicles if it 
were allowed to run on the line. 

Mr. Bruce Thomas : Yes. It may be that the 
timbers of a wagon have got very thin and have no 
longer the strength that they originally had; it may 
be that the wagon might burst open and the goods 
get damaged in that way; but that is not the sort of 
■thing that would result in the serious accident that 
the snapping of a draw-bar or the absolute breakdown 
of a wagon might result in. In all these examina- 
tions the short time that is at the disposal of the 
examiners is concentrated upon such things as will 
affect the safety of the train, and not particularly 
the safety of the goods which happen to be in the 
particular wagon that is examined. 

President : Are you going to address us first, Mr. 
Holman Gregory? 

Mr. Holman Gregory : I am here with my friend 
Mr. Harold Russell to represent the Association of 
Private Owners of Railway Rolling Stock. We came 
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here really to light Condition 17 as it was originally 
drawn, and now that my friend has read it I should 
like to point out to you what they have abandoned. 
I submit that- they have abandoned a great portion 
of their claim, but not the whole of it. If you look 
at Condition 17 as originally drawn, and of which 
we received no notice of alteration until we came into 
this Court, it reads : “ The company shall not be 
liable for Joss, damage or delay of or to merchandise, 
or a trader’s truck or sheet, caused by a defect.” 
We pointed out to them by letter, as soon as we 
saw that rule as it was drawn, that we thought it 
was ulra vires first of all, because under Section 42 
of the Act they had no power to arrange conditions 
with regard to traders’ trucks; it was merchandise 
and so on; and because provision was made in the 
Act itself — 1 dare say you remember it — in the Fifth 
Schedule, for the liability of a railway company where 
they do detain a trader’s truck, and it was contrary 
to that provision ; but I will not trouble you with it, 
because it having been pointed out to the railway 
companies apparently they abandoned altogether that 
position. But they have not gone far enough in 
my submission, because at the present time no one 
is seeking to impose upon them a greater obligation 
than exists to-day, but they are seeking, as a matter 
of fact, in our submission to avoid an obligation which 
does exist to-day. I think I can illustrate t-he position 
to you very quickly. It would be best illustrated to 
show you that they are attempting to avoid an 
obligation which exists to-day by taking the case of 
sheeting. . They are asking you to relieve them of 
liability in all cases where there is damage in con- 
sequence of a defect in any part of the journey of 
a sheet provided by the traders. As a matter of 
fact, if goods are being carried in the carriers’ truck 
under a sheet provided by the owner they are common 
carriers, and they would be liable for damage. It 
may be that they would be relieved under certain 
circumstances, but they are saying here : “ In every 
case where the damage arises from a defect in a 
truck or a sheet we are not to be liable.” May I 
put another instance to you ; I do not think it is 
exaggerated in any shape or form; goods may be 
covered by a sheet which is perfectly good — a new 
one, if you like — and something may happen to it 
on a journey, say, a 400-mile journey. Fire, I 
suppose, may happen to it, or if the wind gets under 
it, I suppose it is possible to split it. I have no 
personal experience with regard to it, but there must 
be cases in which something may happen to a sheet 
which the trader cannot inspect or see, because it 
is on the journey. The railway company from time 
to time examine these trucks, I understand, hut I 
null deal with that a little more fully in a moment. 
At any rate, supposing there has been a fire and part 
of the sheet has been burnt, or the wind has got 
under it by any chance and it is split, and it is 
obvious to anybody who sees the truck, the railway 
company say: “We are not liable if we use that 
truck for the last 200 miles and the whole of the 
goods are ruined.” I suggest that that is trying 
to avoid an obligation that exists to-day, and 
certainly is not a state of affairs that ought to exist. 
It applies equally to a truck, as I understand it. Mr. 
Jepson is better acquainted with these facts than I 
am, but as I understand it, railway companies always 
examine a truck of a foreign railway or a trader when 
it reaches their line at some convenient spot as 
quickly as they can after it reaches their line. 

Mr. Locket: But they control it before that, do 
they not? The wagon cannot be admitted on their 
line unless it is built according to their specification. 

Mr. Holman Gregory : I was coming to that point 
in a moment; I agree with you, and I am very much,, 
obliged to you. I was dealing rather with a wagon 
that had been in use on the line for some time. In 
addition to that, as I understand it, it is absolutely 
essential for the safety of the train and for the safe 
carriage of the goods that where a long journey is 
being taken the truck should be examined from time 
to time,' and in a long journey, as I understand it, at 
different junctions examination of a truck is made. 



In a case where it is found that a railway company’s 
truck is damaged, if they did not take it off the 
line and anything happened to the goods, the rail- 
way company would be liable. Are they to be 
exempted from liability if they see something 
seriously wrong that has developed in a private 
owner’s truck during the journey? Are they to go on 
using that to the permanent damage of the truck — 
I am not troubling with the truck for the moment — 
and to the risk of the merchandise in the truck? Are 
they to be allowed to go on hauling that truck and 
to turn round and say: “We are not liable for any 
damage because it happens to be your truck and not 
ours”? In my submission all we are asking to do is 
this : at the present time they accept the fact that 
a certain duty rests upon them for the examination 
of the truck. If they fail to carry out that duty, 
then they are guilty of negligence. What we ask to 
be inserted in the Condition is this : words which 
shall make them responsible for the same duties that 
now exist, and if they fail to carry them out, then 
they should be responsible for any damage that results. 
That is all we are asking for, and the word 
“ negligence ” suggests or means in this particular 
connection that they have a duty to perform. We 
dc not seek to impose any additional duty upon them, 
but we do say where there is a duty (and we suggest 
one does exist at the present time) that if they fail 
in that duty they shall be responsible for the damage 
that flows from it; that is the position of my clients. 

Mr. J epson : Can you sum it up in this way : of 
course, one knows that the railway companies do with 
the utmost care, I was going to say, examine these 
trains of private owners’ wagons and other railway 
companies’ wagons and their own wagons, as they 
travel from point to point. Let us take a case where 
the wagon fails from ordinary wear and tear. In .19 
cases out of 20 the railway company would call atten- 
tion to this by taking the wagon off the train ; they 
would stop it and say: “ Not to go forward,” and 
machinery is put in operation for advising the owner 
with regard to the repairs. But in the 20th case the 
examiner misses it, and it goes along, and an accident 
is caused ; you say in that case, where it has always 
been the custom for the railway companies to stop 
a wagon that is proved to be in such a condition as 
this 20th wagon was in, that the company could not 
escape liability because they had been negligent in 
not stopping it as it had been their custom to do. 

Mr. Holman Gregory: If you please. 

Mr. Jepson: Is that as high as you put it? 

Mr. Holman Gregory : That is as high as I put it ; 

I do not desire to put it any higher. Although I am 
personally not interested in sheeting for the moment, 
because I am representing carriage owners, I do 
suggest that the same obligation ought to he placed 
on the company (this is rather speaking for my 
friends) where a sheet has been placed over the goods 
in good condition and something has happened during 
the course of the journey which has rendered it in bad 
condition, which is obvious or ought to be obvious 
to the servants of the railway company, and they 
continue to use it afterwards in that state. Surely, 
in those circumstances it is negligence on their part, 
and some protection ought to be given to the trader, 
because the trader cannot inspect. You must recol- 
lect, if I may respectfully be allowed to say so, that 
the railway company are getting full rates with 
regard to goods which are sheeted in that way in all 
probability as they are for the goods that they them- 
selves sheet. However, that is the very short point 
T desire to put, as far as my clients are concerned. 

Mr. J epson : Of course, one does see a difference' 
with regard to the failure of a wagon under such 
circumstances as you mentioned just now, and a 
sheet becoming defective on the journey. Take the 
case you mention aibout a sheet : a wagon 

travelling 400 miles is sheeted, and perhaps 
owing to some cinders escaping from the funnel 
of the engine and lodging on the sheet the 
sheet gets burnt, and therefore lets water get 
through and damage the goods; do you suggest 
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that that is a case, provided the company have used 
all reasonable means of preventing the emission of 
these hot cinders or ashes from the funnel, where 
the railway company should then assume liability 
for the damage to the sheet, seeing that the damage 
■could not be discovered by ordinary examination of 
the truck as it passed the junction P 

Mr. Holman Gregory : If it could not be dis- 

covered at the junction, then there would be no lia- 
bility ; if in the ordinary course it could not have 
been discovered, then 1 suggest there is no liability. 

Mr. .Jepson: Quite. I drew a distinction between 
the two cases. 

Mr. Holman Gregory : I see no distinction, with 
the greatest respect, and that is why I introduced 
the sheet — because it assists my case. I draw no 
distinction between the two with the greatest 
respect. 

Mr. Jepson : It must be something that can be 
discovered, and ought to be discovered in the ordinary 
■examination. 

Mr. Holman Gregory : Yes, in the ordinary 

examination; that is the only obligation my clients 
seek to impose, and they do not suggest there ought 
to be a greater examination than there is at the 
present time. I am rather inclined to think that 
my friend himself would more or less agree to that 
position. 

Mr. Bruce Thomas : Perhaps I might ask my friend 
one question : he will not answer it if he does not 
wish to. He said : “ We do not seek to impose any 
.additional duties on the railway company.” 

Mr. Holman Gregory : With regard to inspection. 

Mr. Bruce Thomas : Yes, quite. 

Mr. Holman Gregory : We do not desire that there 
should be any greater inspection for the private 
truck than there should be for the railway truck, but 
it is necessary to inspect for the safety of the rail- 
way truck. In the case of the railway truck, you 
are bound to inspect, as we say you ought to inspect 
the private trader’s trucks the same as you have in 
the past, and if in doing that you should discover 
or your servants should discover a defect, in those cir- 
cumstances you ought to be liable for any damage 
that is incurred or suffered from the continued user 
•of the truck after that inspection. 

Mr. Bruce Thomas : May I also take it that you 
■do not wish to get rid of any obligations, whatever 
they may be, that are on the traders to-day in 
respect of their wagons ? 

Mr. Holman Gregory : No. They are provided for, 
as one of the members of the Tribunal has pointed out, 
by Statute as a matter of fact. Yon are fully pro- 
tected under the Statute. You are entitled to make 
regulations as to the type of truck we are going to 
put on and the condition they are in from time to 
time, and you have got such regulations. 

Mr. Jepson : You did say just now that you did not 
ask for a greater examination of private owners’ 
wagons than the railway companies make of their 
own wagons. 

Mr. Holman Gregory: That is so. 

Mr. Jepson: Of course, you do not mean there to 
include the examination which the railway companies 
necessarily have to make when the wagons go into 
their own wagon Shops? 

Mr. Holman Gregory : No, I mean in transit. 

Mr. Jepson: Examination in transit? 

Mr. Holman Gregory : Yes. 

Mr. Jepson: That is what I expected, only I was 
not quite clear. 

Mr. Holman Gregory : I think 1 ought to go a 
step further than that. Supposing the railway com- 
pany are using a truck for the return journey where 
my clients have not had an opportunity of examining 
for the return journey, I suppose the railway com- 
pany in those circumstances would examine it, or 
would be under, some duty of examination. When I 
raised the words “ in transit ” I meant them to 
cover that kind of examination. 

Mr. Jepson: Ob, yes, of course. 
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Mr. Holman Gregory : I think I have conveyed 
my point, but may I also point out to you that 
Condition 17 is very limited in favour of the trader, 
and very strongly in favour of the railway company 
as it now stands : “In the event of any defect in a 
truck or sheet not belonging to or provided by the 
company and upon proof by the company that such 
defect did not arise from the negligence of the com- 
pany’s servants, the company shall not be liable for 
damage that is to say, if an axle had broken down, 
or, taking a sheet, that there was a bole burnt in the 
sheet, they are only to be liable if the defect was not 
caused by their servants’ negligence. In my sub- 
mission, that is really a limitation of their obligation 
to me. I do not know whether I may remind the 
learned Chairman that in a case the proposition has 
been assented to practically, and I only want to refer 
to it just to get the wording of the Master of the 
Rolls, Sir George Jeesel. It is the case of Richardson 
v. The Great Eastern Railway reported in Law 
Reports, 1, Common Pleas Division, at page 342; 
I see you have it before you, Sir. You will find 
about eight or nine lines down in the Master of the 
Rolls’ Judgment: “ It seems to me that the railway 
company are bound to take reasonable care to 
ascertain that trucks belonging to other companies 
and persons so coming on their lines are in such a 
condition as to travel safely.” My friend has 
accepted that proposition, so it is not worth while 
my drawing attention to it except just to mention it, 
and I see that you have it before you. 

Mr. Locked: That is just the reason why I raised 
the question with Mr. Bruce Thomas, because that 
dictum seems to apply to the safety of the wagon 
and the running of the railway, but does it go so far 
as to guarantee that the wagon is safe qua the 
contents of the wagon ? 

President : It says “ in such a state as to travel 
safely.” 

Mr. Holman Gregory : Yes. I should say, with 
respect, that it did if that which causes the damage 
could be observed by an ordinary examiner making 
a reasonable examination, a reasonable examination 
being defined by what the companies do in the 
ordinary course of business. 

Mr. Locket : Take the illustration that I gave of 
one of Spillers and Baker’s flour wagons. Supposing 
a sack of flour had been dropped on to the roof and 
cracked one of the planks. 

Mr. Holman Gregory : Suppose one of those covered 
wagons had left the station in good condition, and 
passing under an archway some stones had fallen on 
it, or had been flung upon it, if you like, by some 
■boys passing along, and it had smashed a hole in the 
top; at the next examination, in my submission, the 
railway company ought to be under an obligation to 
ascertain that that hole exists if it can be seen, or is 
obvious from the usual examination of a truck of that 
kind, and they ought then to take it off and put the 
truck and the contents away in some place of safety. 
It is wrong and unfair that they should be empowered 
as they are under this proposed condition to run that 
truck on. Perchance it reaches the junction in fine 
weather; it is quite wrong that they should then be 
allowed to run that truck on 100 or 150 miles through 
the rain and damage the contents. That is all we 
are suggesting there ought to be provision made for. 

I suggest that it is so obviously fair and proper that 
I hope my friend, now that he understands our posi- 
tion, will accept the amendment, or will accept words 
that cover certainly that which I am placing before 
you. 

Mr. Bruoe Thomas : I should not be able to agree 
that it would be fair or proper to place on the com- 
pany the obligation that my friend suggests with re- 
gard to discovering a hole in the top of a wagon that 
I believe is about 12ft. 6in. high. That sort of case 
illustrates what difficulties we should get into if we 
were to try and define here exactly what the obliga- 
tions are to be, but in order to meet my friend having 
regard to what he says, namely, that he does not 



132 



PROCEEDINGS OF THE RAILWAY RATES TRIBUNAL. 



17 April, 1923.] 



want to put upon the railway companies more than 
is upon them to-day, neither does he desire to relieve 
the traders of any obligations they may be under 
to-day, I am ready to discuss that position and to 
include, a proviso. Since he made that statement I 
have been roughing something out as a suggestion 
which would give effect to that and preserve the pre- 
sent state of affairs. I do not know whether it would 
be convenient for me to make my suggestion, because 
those are the only two points, as I understand, that 
Mr. Gregory raises. He does not want the obliga- 
tions on the one side or the other, or the respon- 
sibilities that flow from the breach of those obliga- 
tions, to be altered ; I am prepared to accept that. 

Mr. Holman Gregory: In my submission, and the 
learned Chairman will appreciate this, I am sure, you 
cannot have better words than those that have been 
suggested by the Co-ordinating Committee, namely, 
“ and that the company were not guilty of negligence 
in not discovering such defect," because it leaves it 
quite open for the benefit of the railway company to 
apply the question of what is negligence to all the 
different facts that arise. If it would not be negli- 
gence for them not to discover a hole in the roof such 
as I have just been referring to, then they would be 
relieved under these very words. “ That the company 
were not guilty of negligence ” means that they have 
not failed in their duty, and that it all it means. My 
friend knows that quite well, and, in my submission, 
you cannot have better words than those ; you cannot 
have fairer words both for the trader and for the 
railway company. 

Mr\ -J epson : It seems to me that if those words 
are left in it might be held that the company were 
negligent if they did not overhaul every private 
wagon before they allowed it to run on the railway; 
that is where the difficulty comes in. 

Mr. Holman Gregory : If it means that, I am quite 
prepared to have that made clear. If it imposes that 
condition — of course, I am not asking for it — I have 
no doubt my friend and I can devise some words. 

Mr. Bruce Thomas : I am afraid we cannot on those 
lines. Of course, if we are agreed on the principle, 
as I understood we were, there is no great difficulty 
in providing that that state of affairs is to be pre- 
served. 

Mr. Holman Gregory ■ If I may humbly suggest it, 
my learned friends who are also opposing for the Co- 
ordinating Committee may not agree with the reser- 
vation that I have put, and it may he better to 
hear them, and then, if we are all agreed, we might 
come to some terms. 

President : Perhaps that would be a good course. 

Mr. Abady: I appear on behalf of the Railway 
Carriage and Wagon Builders’ and Financiers’ Parlia- 
mentary Association, and, as stated in the note to 
this Condition, the objection that they have lodged 
or the suggestion that they have made that these 
words that Mr. Holman Gregory has read should be 
added is supported by the Co-ordinating Committee 
for whom I also appear. 

The proposition that I put to you is that the words, 
if inserted, will in fact ensure a continuance of the 
present obligation which is upon a railway company, 
and I desire to say in the clearest possible terms that 
it is not sought by anybody whom I represent to 
increase that obligation in any way. If the Condition 
as proposed is looked at — Mr. Holman Gregory has 
already specifically directed your attention to the 
words — to prove that whatever happened did not 
arise from the negligence of the company’s servants 
is in the Condition limited to the defect ; it is a 
proof that the defect did not arise. We think that 
if the words which are in block print, “ That the 
Company were not guilty of negligence in not dis- 
covering such defect ” were added, that would ensure 
a continuance of the present arrangements. 

President : I think that is so, but the question 
is whether it does not ensure something more than 
the present 'arrangement. 

Mr. Abady: I quite follow. I was going to direct 
your attention to what the wording which carries out 
the present arrangement is and to invite you to agree 
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with me that there is no practical difference in this 
wording and the wording which covers the present 
arrangement. I do not think during the course of 
the discussion your attention has been directed to 
the corresponding Condition which is on the existing 
Note. The corresponding Condition is No. 12 both 
in the existing Note and in these Conditions which 
were discussed at the Board of Trade Conference, 
and it is “ The Company shall not be liable for loss, 
damage or delay of or to goods or a trader’s truck 
or sheet caused by a defect in a truck not belonging 
to the Company unless proved to be due to the 
negligence of the Company’s servants.” If you dis- 
regard the question of the way in which the onus is 
expressed (and if there is any dispute about that I 
can deal with that separately) you will see that the 
proof as to there not having been negligence, or in 
this case the proof by the trader that there was 
negligence by the Company, relates to the loss, 
damage or delay and not to the defect; therefore it 
is comprehensive. At the present time the trader 
has to prove that the loss, damage or delay was due 
to the negligence of the Company’s servants and that 
includes, does it not, the examination by the railway 
company of the trucks or whatever duties they have 
to perform in order not to make them negligent. 
In the Condition as it is drawn and unamended the 
railway companies have limited the question of the 
negligence to the defect and not to non-discovery of 
the defect; that is the departure of which we com- 
plain. 

Mr. Bruce Thomas : But this Condition is only 
dealing with damage or delay arising from the defect; 
it is limited to such cases. 

Mr. Abady: The present one? 

Mr. Bruce Thomas : The Condition we are discuss- 
ing, Condition 17. 

Mr. Abady: I know that, but it says that such 
defect did not arise from the negligence of the com- 
pany’s servants. In the present note as drawn the 
negligence relates to loss, damage or delay, and not 
to the defect. In the event of there being loss, 
damage or delay arising from a defect the trader 
has to prove now that the loss, damage or delay was 
due bo the negligence of the company’s servants, land 
he may, if he can, prove that one of the elements of 
negligence was that the truck was obviously incap- 
able of safely conveying the goods or travelling 
properly on the line, and therefore the loss, damage- 
or delay was due to the negligence of the company’s 
servants. That, as I understand it is something 
like the proposition that was stated in Richardson v. 
Great Eastern Railway Company. 

Mr. Bruce Thomas : Would my friend rather have- 
12 than 17? 

Mr. Abady: No. I would not rather have 12 than 
17, and I will tell my friend why. My friend said 
in opening that the companies had been good enough 
to make a voluntary surrender of their right to put 
the onus of proof of negligence on the trader. That 
is perfectly true, but that must be taken in conjunc- 
tion with a consideration of the whole of this Note, 
which be it remembered is the Note under which the 
highest degree of liability that can or is intended 
to be put upon the railway company will be put upon 
the railway company, and it has been part of the 
agreement, which I do not want to discuss or go 
back on, and I am sure my friend does not, that so 
far as possible where it has seemed reasonable and 
businesslike that the onus of proof should be put 
upon the railway company that onus of proof has 
been put upon the railway company, and I am bound 
to say the railway companies have accepted it. It is 
reasonable and practical and common sense that that 
should be so, because in so many of these cases it is 
only the railway company who has the necessary facts 
within its knowledge to be able to satisfy a tribunal 
whether or not there has been negligence. The fact 
that the onus has been shifted in Condition 17, as 
it has in many other Conditions, arises from those 
considerations. I do not know that I can help this 
discussion very much by discussing what the existing 
law is; I do not accept my friend’s statement of 
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what the existing law is; I prefer to base the case 
which I am putting to you on questions of what is 
the present practice, and on practical considerations 
I do not accept my friend’s suggestion that as this 
is not a Condition which is seeking to exempt the 
railway company from liability for negligence, that 
is to say, something that arises or would be covered 
by section 7 of the Railway and Canal Traffic Act 
of 1854, therefore the railway company can impose 
any Condition whether it is reasonable or whether 
it is not. I do not accept that for a moment. 

J/r. Bruce Thomas: I did not put it quite in that 
way. 

Mr. Abady : I do not want unfairly to paraphrase 
anything you said, but that is what I gathered. I 
understood you to say that it is only if a railway 
company is seeking to exempt themselves from lia- 
bility for negligence that the question of reasonable- 
ness is a matter for the Court. I do not accept 
that at all. A railway company may seek to impose 
a Condition which is so unreasonable as to amount 
to a denial of a reasonable facility which is otherwise 
the obligation which the railway company has. I do 
not think I need pursue it. I would just like to 
point out this: 'When my friend referred to IJyinun 
v. A ye he said it was a question of a jobmaster hiring 
a vehicle, and he stated a proposition of law. The 
real relationship in my submission which exists be- 
tween the railway company and the owner of a pri- 
vate wagon is this: That when a railway company 
accepts a private wagon for the purpose of hauling 
goods in it for the railway company’s profit, the 
railway comany is a bailee for the value of the pri- 
vate wagon and under one of the sub-divisions of 
bailment I would submit that the bailment is one 
that is termed locatio opens faciendi, and under that 
species of bailment it is the duty of the person who 
is the bailee to exercise reasonable care and not to 
be negligent. 

Mr. Bruce Thomas: I agree that once we have 
got it in our possession we have to use it properly ; 
that was not the point I was 1 putting. 

Mi . Abady : Then can we loon at the thing from 
the point of view of the practical consideration F 
This Court cannot divorce its mind from the fact 
that something like one-half of the number of wagons 
used for the conveyance of merchandise which are 
on the railways to-day belong to private owners. 
It is equally obvious that you cannot lose sight 
of the fact that a wagon does not always during 
the course of its wanderings remain in the same 
condition, and it is obviously desirable, and it is 
an absolute necessity, that the duty should be cast 
upon somebody of supervising the condition of the 
wagons. Therefore, that duty has to be cast upon 
the railway company, or it has to be cast on the 
private owners, or it has to be cast upon some 
third party. I have not thought of the question 
of the third party, but I am here to suggest that 
the only? praotical solution of the situation is as at 
present, that the railways companies have an obliga- 
tion upon them and they perform that duty and 
that obligation, and both of those relate to a reason- 
able examination of private owners’ wagons so as 
to ensure, so far as may be, that no loss or damage 
or delay arises through their use. If that is correct, 
surely it must be an element that must be taken 
into consideration that in carrying out that duty 
the railway company must not be negligent any 
more than it should be negligent in carrying out 
any other duty. If that is so then the Condition 
as drawn without any amendment would say 7 that 
so far as that duty is concerned it does not matter 
whether they are negligent or not. I do not want 
to labour the matter, but I think, it desirable that 
you should be thoroughly seized of the whole of the 
facts. If you will look at the Railway Clauses Act, 
Section 117, you will see it is specially enacted as 
follows : “ No carriage shall pass along or be upon 
the railway except in directly crossing the same as 
herein or by the Special Act authorised unless such 
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carriage be at all times so long as it shall be used 
or shall remain on the railway of the construction 
and in the condition which the regulations of the 
railway for the time being shall require.” I do not 
want to read any more. Now, Sir, you -will see 
from that that the duty is cast upon the railway 7 
company to make regulations which relate, not only 
to the construction, but also to the condition of 
the wagon, and, in fact, the railway companies 
carry that out. I am here to admit that so far 
as my clients are concerned they 7 carry it out with 
extraordinary ability 7 , sometimes we think with a 
straining towards strictness, but they carry it out. 
All we are here to say 7 is that in carrying out that 
duty they must not be negligent; that is really what 
the amendment is designed to effect, and, Sir, no 
doubt because of Section 117, which I have just 
read, Mr. Middleton will give evidence to show 
what the railway companies do as to these things; 
they inspect regularly; they order the temporary- 
disuse of a wagon. First of all, I ought to say they 
set up regulations whereby they 7 can refuse admission 
to the line of a wagon which is not made in 
accordance with their specification, and therefore if, 
for the purpose of working a railway, it is not 
convenient to have a Spiders & Baker’s wagon 
with a roof about 12 feet high the railway 7 companies 
have got it in their powers to prohibit the use 
of such a wagon', and I believe, in fact, they 
do now. They can say what type of wagon wiil 
be convenient for general use, which, of course, 
includes facility of inspection; they can say 
that, and they do say it. Then they have 
inspectors at various points, as to which we will 
give evidence should the Court desire to hear it. 
Not only that, but they can reject wagons because 
they 7 think there is something which would render 
the further use of a wagon dangerous. They 7 can 
reject a wagon and order its removal from the line 
absolutely, and the entire disuse of the wagon. And 
further than that, they do at the present time accept 
responsibility for liability due to negligence in in- 
spection. If that is so, what I am here to ask is 
that that practice should be continued^, and with 
very great respect I would submit that "to say that 
the company were not guilty of negligence in uot 
discovering such defect merely expresses in a 
negative way 7 the positive proposition as to negligence 
which is stated in the condition. 

I think that I have put the matter as plainly as 
I can do. Of course, it is obvious that we could 
not make the company responsible for not discovering 
a latent defect, and if you look at Richardson’s case 
that shows there is a limit imposed by tile lan- at 
the present time on the nature of the defect which 
it is reasonable that ia railway company should 
discover. I respectfully adopt the phrase that un- 
friend Mr. Holman Gregory used, that the question 
of negligence would arise in each particular case if 
the words we ask are used, on the facts in that 
particular case. The railway companies might say 
it was not reasonable to expect us to be able to 
see this particular defect. That would involve a 
proof of what the defect was, and it would be a 
matter for the Court to say whether, having regard 
to the circumstances, it was negligence on the part 
ol the railway company not to have discovered that 
particular defect. When such a case comes up, I 
imagine that Richardson and the Great Eastern would 
be quoted, and I imagine that evidence would be put 
before the Court as to the existing practice, and, in 
my submission, the us© of the words which we 
suggest, will ensure the continuance of the present 
practice. I would like to call Mr. Middleton because 
I think he can help you on the facts if you have 
any difficulty in appreciating how far the words 
which we propose to insert would oast a duty upon 
the railway company, and I think Mr. Horwood 
can also speak as to the nature of the inspection 
which is in fact carried out. If I call those gentle- 
men, I think it may influence .your minds in coming 
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to a conclusion, so that, unless you say it will not 
help you, I propose to call that evidence. 

1‘ resident : You are more or less the judge of that. 
If you think it will help me, I am quite willing to 
be helped by both Mr. Horwood and the other 
gentleman you named. 

Mr. Bruce Thomas : There is one point my friend 
has not put, which Mr. Holman Gregory put, and 
1 want to see whether they are both in line upon 
this. Mr. Abady stated that lie only desired to 
continue the present obligations of the railway com- 
panies and not to increase them. That was sub- 
stantially what Mr. Holman Gregory said. 

Mr. Holman Gregory : "With regard to inspection. 

Mr. Bruce Thomas: Yes, I do not intend obliga- 
tions to be limited in any way. But Mr. Abady has 
not stated, as Mr. Holman Gregory did, that he was 
not desirous of relieving the traders of any of their 
obligations. 

Mr. Abady : That is the corollary; I support that 
We want to maintain the existing practice. To sum 
is up, my submission is that the note, as amended 
in accordance with our suggestion, would continue 
the existing practice. 

Mr. Holman Gregory : In order to meet any possible 
questions such as Mr. Jepson raised' just now, may 
1 suggest to my friend these words : “In the event 
o! any defect in a truck or sheet not belonging to or 
provided by the company, and upon proof by the 
cmpany that any loss, damage or delay did not arise 
from the negligence of the company’s servants, the 

company shall not be liable for loss of or 

damage or delay to merchandise.” It is in a sense 
a little clumsy, because you are repeating the words 
“ loss, damage or delay,” but I think that meets 
everybody. 

Mr. Abady: You might put in the word “such” 
before “loss, or damage or delay ” in (a) and (ft). 

Mr. Holman Gregory: Quite right. I think that 
covers the whole point, and certainly it does not add 
to the liability. 

Mr. Bruce Thomas: I have been making a note of 
what we suggest, and I will hand it in. 

President: Perhaps I had better read it: “Pro- 
vided that nothing in this Condition shall affect the 
obligation of the trader with respect to the fitness of 
a truck or sheet not belonging to or provided by the 
company for the purposes for which the same are to 
be used, or relieve the company or the trader from 
any obligation they may respectively be under to 
examine such truck or sheet or from the consequences 
of the breach of any such obligation.” 

Mr: Holman Gregory: I do not understand what 
my friend means by that. Does he mean that Con- 
dition 17 is to stand as printed? 

Mr. Bruce Thomas: Yes. 

Mr. Holman Gregory: They are contradictory, as 
a matter of fact. The proviso and the Condition are 
absolutely contradictory. 

Mr. Bruce Thomas: That may be. It is quite a 
common thing. 

Mr. Holman Gregory: You cannot have Condi- 
tion 17 as it- stands now, in my submission, and then 
put in that provision. 

President : It is a sort of general corrective to 

anything that alters the position in Condition 17. 

Mr. Bruce Thomas: The proviso is only dealing 
with three things : first, the obligation of the trader 
with respect to the fitness of the truck that he 
provides; secondly, the obligation of the railway- 
company with regard to the examination of a wagon 
that lias been handed to them ; thirdly, the obligation 
of the trader, whatever it may be, to examine a 
wagon after it has been handed to the railway com- 
pany. Those are the three things that the proviso 
deals with. 

Mr. Abady: Mr. Bruce Thomas, do you agree that 
the railway company have an obligation? 

, Mr. Bruce Thomas: I do not want to discuss that. 
"What I. am saying is this : Whatever the obligation be 
to-day, I do not want to do anything to relieve the 
company of that obligation. 



Mr. Holman Gregory: But you are doing it in 17, 
and then you say you do not want to do it in the 
proviso. I do not understand that. 

Mr. Bruce Thomas : Perhaps I had better just 
explain it a little further as it strikes me. The 
operative part of the Condition, if this proposal is 
accepted, will provide that whenever goods are 
damaged as the result of a defect in the truck the 
company are not to he relieved of liability unless they 
prove that they were not responsible for that defect. 
We take the onus there. Then we provide this, and 
this is to meet the point that Mr. Holman Gregory 
put. He pointed out that under Condition 17 as it 
stands, if a sheet got damaged in transit not through 
the negligence of the company, and the company 
allowed the traffic to go oiq well knowing that it 
was covered by a defectice sheet, they would he 
protected by Condition 17. In order to meet that I 
say in the proviso: “Nothing in this section is to 
affect the obligation of the company to examine 
wagons or sheets or to relieve them from the con- 
sequences of the breach of that obligation.” There- 
fore if there be an obligation upon the company 
to-day to examine sheets or wagons in transit then, 
if the company, do not carry out that duty, nothing- 
in this Condition is to relieve them of the 
consequences of that. It seems to me that it 
is certainly intended to preserve absolutely the 
position that both my friends have mentioned, and 
it has this advantage, as I suggest, over the pro- 
posals that both my friends are supporting, namely, 
that it makes it unnecessary to go into or decide the 
question as to what exactly are the obligations of the 
respective parties to-day. That is a matter that 
would have to be discussed, I am afraid at very- 
considerable length, but the proposal that I Have 
put forward makes that unnecessary. Mr. Holman 
Gregory’s words were: “ We do not seek to impose 
-any additional duties on the railway companies,” 
and then he said that- he did not wish to relieve the 
traders of any of their obligations. Mr. Abady said 
the same thing. Now, in point of fact, what I call 
the operative part of the Condition, that is the 
Condition as printed here, does alter the rights of 
the parties to-day, because to-day the onus would be 
upon the traders of proving the neglect, and not 
the onus on the company of proving a want of 
neglect. That stands, and in respect of the other 
matters that are mentioned in the proviso we say 
that none of those matters are to be altered by this 
Condition. “ Nothing in this Condition shall affect 
the obligation of the trader with respect to the fitness 
of a truck ... or relieve the company or the 
trader from any obligation they may respectively 
be under to examine such truck or sheet, or from 
the consequences of the breach of any such obliga- 
tion.” It seems to me that that covers what I 
understood was the issue between us. 

Mr. Holman Gregory : I am afraid I do not under- 
stand. I thought my friend suggested that there 
should be Conditions which traders should have before 
them and should know. That is what I understood 
he said, when he. opened, was one of the objects of 
the Conditions. He said that one of the objects was 
that a trader should know the terms under which 
the traffic was going to he conducted, and so on. Now 
my friend brings forward Condition 17 and says: “ I 
want that, but I will give you a proviso which will be 
without prejudice.” I suggest to you the -thing is 
wholly wrong if you are going to have a Condition 
which sets out the conditions under which the things 
are being carried and does not refer to some existing 
obligations, -and in other words say : “ We are doing 
this without prejudice to the position as it stands 
to-day.” In my submission the proper way to cover 
the point that has arisen between us is to have- a 
Condition which is inclusive, and not have aliy 
proviso with regard to it. As a matter of fact, in 
my humble submission the proviso is contradictory 
to the Condition, and I think you will agree, if you 
examine carefully the alterations that I suggest 
should be made in the existing Condition, they cover 
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the whole position. What I suggest is : “ In the 

event of any defect in a truck or sheet not belonging 
to or provided by the company and upon proof by 
the company that any loss, 'damage or delay did not 
arise from the negligence of the company’s servants, 
the company shall not be liable for such loss of or 
damage or delay to merchandise which may be 
suffered by the trader.” 

Mr. Locket : 'Do you think that sufficiently connects 
the loss, damage or delay with the defect in the 
wagon or sheet? Would it not read better something 
like this: 11 In the event of any loss of or damage or 
delay to merchandise arising from a defect in a 
truck or sheet not belonging to or provided by the 
company and upon proof by the company that such 
loss.” and so on, 11 was not due to any negligence of 
the company’s servants the railway company shall not 
he liable for such loss, damage or delay.” 

Mr. Holman Gregory : Yes, that is an improve- 
ment, I agree. I am much obliged for the suggestion, 
if, we get it in that form in the Condition I am quite 
content, but I think it would be very unwise and 
dangerous and would lead to all sorts of trouble if 
you had Condition 17 with the proviso which my 
learned Friend suggests. 

Mr. Abady : If I may say so, is it not a little 
dangerous to try and cure in this way a difficulty 
which one is conscious of? If I may say so with 
respect, would it not be fairer if the parties had an 
opportunity of thinking quietly over the complete 
form of this clause. Is it not more likely to avoid 
ambiguity in the future? 

President : What do you say to that, Mr. Bruce 
Thomas? I do not want you to come to a decision 
at the moment. Mr. Abady is suggesting that we 
might go on with another Condition, and you might 
have the opportunity yourselves of seeing if you 
can bring up some agreed words. 

Mr Bruce . Thomas : Would Mr. Locket say once 
more what his suggestion is? 

Mr. Locket : I will read it out : “ In the event of 
any loss of or damage or delay to merchandise arising 
from a defect in a truck or sheet not belonging to or 
provided by the company and upon proof by the 
company that such loss, damage or delay was not 
due to any negligence of the company’s servants the 
railway company shall not be liable for such loss, 
damage or delay.” 

Mr. Bruce Thomas-. Then it goes on with (a) 
and (6). 

Mr. Locket : Yes. 

Mr. Iiolmcm Gregory : I think Mr. Locket’s words 
are better than the words I suggested. I think that 
covers it entirely. 

Mr. Bruce Thomas : The only thing is this, if I 
might offer a criticism from my point of view. We 
have already said we will take the onus of showing 
that the defect did not arise from our negligence. 
That is the extent to which we have gone so far. 
If effect were given to this proposal it would cast 
upon the railway company the onus of showing that 
in no respect were they negligent. It makes the 
onus a little wider than the onus that we have 
already taken upon ourselves. 

Mr.' Abady : But is it not the same as the onus 
you have accepted in Condition 3, which generally 
covered it? 

Mr. Bruce Thomas : My friend has himself stated 
that one has had to give a little bit on one Condition 
and hoped to get it back on another ; so that I cannot 
have Condition 3 thrown in my teeth when discussing 
Condition 17. 

Mr. Holman Gregory.-. I accept what you have 
said, Mr. Bruce Thomas. My point of view is that 
it is so easy for a railway company having the wit- 
nesses to prove that they did examine, whereas it ns 
extremely difficult for the trader who has not got the 
witnesses to prove that they did not examine. It is 
almost impossible for the trader to prove, unless it is 
a' case of res ipsa loquitur, whereas you can come 
along and give evidence, if they did their duty, that 



they did in fact examine. It is not a great hardship 
on the company, but it would be a great hardship on 
the trader if he was compelled to prove. 

Mr. Bruce Thomas : I should like to be able to 
consider with my advisers the suggestion that has 
been thrown out by ’Mr. Locket. I may say that it 
is one that appeals to us most forcibly, and we 
should be glad if we might have an opportunity of 
considering it. 

Mr. Locket: Mr. Holman Gregory is responsible 
for it. I only adopted his words. 

Mr. Holman Gregory : I think both sides would 
like to consider the words a little carefully. Perhaps 
we might do that. 

President : Yes. 

Mr. Bruce Thomas : I must not at the moment be 
deemed to have accepted even the principle of it, 
but I will do my best to meet my friends. 

Air. Holman Gregory: After copies of the sugges- 
tion have been made and we have had an opportunity 
of considering the wording, may we come back to this 
Condition after the adjournment at two o’clock? 

Preident : Yes, if that is convenient. 

Mr. Bruce Thomas : That will be quite convenient. 
We will come to a decision among ourselves. Then 
may we now go to Condition 18? Condition 18 deals 
with faulty leading by the sender, and provides that : 

“ Where loading or covering is performed by the 
sender the company shall not be liable for loss of or 
damage or delay to merchandise so loaded or covered 
upon proof by the company that such loss, damage 
or delay would not have arisen but for faulty and/or 
improper loading or covering on the part of the 
sender. For the purpose of this Condition, mer- 
chandise shall not he deemed to be loaded or covered 
in a faulty and/or improper manner if loaded or 
covered in the manner directed by the company.” 
So far that is agreed, hut the Co-ordinating Com- 
mittee ask that after the word “ sender ” in the first 
line there be added “ and not under the supervision 
of the company,” so that it would read: “Where 

loading or covering is performed by the sender and 
not under the supervision of the company, the com- 
pany shall not be liable,” etc. If I might just draw 
your attention to the Rates and Charges Order, 
which is at page 946 of Mr. Balfour Browne's hook, 
Section 4 defines the service terminals, and then 
there is a proviso. Perhaps I had better read the 
section : “ The maximum service terminals are the 
maximum charges which the company may make to 
a trader for the following services when rendered to 
or for a trader, that is to say, loading, unloading, 
covering and uncovering merchandise, which charges 
shall, in respect of each service, he deemed to in- 
clude all charges for the provision by the company 
of labour, .machinery, plant, stores, and sheets.” 
Then there is this proviso : “ Provided that where 

merchandise conveyed in a separate truck is loaded 
or unloaded elsewhere than in a shed or building of 
the company, the company may not charge to a trader 
any service terminal for the performance by the com- 
pany of any of the said services if the trader has 
requested the company to allow him to perform the 
service for himself and the- company have unreason- 
ably refused to allow him to do so,” — and any dis- 
pute is -to be settled by the Board of Trade, now 
I think by the Ministry of Transport. I only refer 
to that to show that the trader has, whenever goods 
are loaded elsewhere than in a shed or building of 
to company, although loaded into one of the com- 
pany’s wagons, the right to do the loading himself. 
He may do the loading in the railway company’s open 
yard or, of course, as is the common case, he does 
the loading himself on his own private siding. When 
the trader does his own loading, whether it is at 
the staton or at his private siding, the railway com- 
pany are not entitled to charge the service terminal, 
and, of course, it is cut out of the rate. Now in 
those circumstances we provide here in Condition 18 
that the company are not to be liable for damage 
that results from the trader improperly loading or 

B 2 



41052 



136 



PROCEEDINGS OP THE RAILWAY RATES TRIBUNAL. 



17 April, 1923 .] 



[ Continued . 



improperly covering the merchandise. That is 
agreed. But they ask that these words should be 
added after “ sender ” in the first line, “ and not 
under the supervision of the company.” The com- 
pany, of course, are under no obligation to super- 
vise the loading when the trader is exercising the 
right which is given him to do the loading himself. 
Neither are the company under any obligation to 
supervise the way in which he sheeted the good- 
when he exercised the right of doing it himself. No 
doubt the company do for other reasons see, or they 
may see, that everything is all right, because they 
do not want to have on their railway goods that may 
tumble off the wagon and cause an accident to an- 
other train or to one of their employees. They do 
not want to have a wagon that is improperly 
sheeted, because it may cause delay. They 
may find the wagon during transit has become 
all unsheeted, and they may have to stop 
the train longer at some station than they otherwise 
would have, and to put it right or take the wagon 
off. Although the trader does his own loading there 
is very likely always something, that might be called 
supervision on the part of the company, but it is 
not supervision which is provided by the company 
and for which they get paid, because the trade is not 
paying any of the service terminal, he is not paying 
Anything in connection with the loading or sheeting 
»f the traffic. Therefore the supervision which the 
company may possibly give is not what is paid for ; it 
is not supervision given to the trader for the protec- 
tion of his load or his goods but for their ora satisfac- 
tion, to see that the wagon is generally in a fit con- 
dition, so far as loading and so forth is concerned, to 
travel upon the line. If those words which we submit 
ought not to go into this Condition are included you 
will have questions continually arising as to whether 
or not a wagon was loaded under the supervision of 
the company. You would have it said where one of 
the company’s servants or possibly the agent at 
the station had walked through a private siding to 
see what traffic was to he expected from the siding, 
that he had supervised the loading. One can 
imagine all sorts of vexatious questions of that kind 



arising. When the trader has claimed the right to do 
the loading himself and. also receives out of the rate 
a rebate of the amount of the station terminal, why 
should the company supervise the loading so far as he 
is concerned? They may have to give some sort of 
supervision for their own safety, but wn submit that 
where the trader does claim this right, then he must 
take the responsibility which attaches to his own 
goods if he has not done the loading properly. I do 
not know whether the National Federation of Fruit 
and Potato Traders are raising any objection to this, 
in addition to the Co-ordinating Committee 

Mr. Momier-Williams : No. 

Mr. Bmce Thomas : Then I think I will just call 
Mr. Pike to say a. word upon this. 

Mr. Jepson: Mr. Bruce Thomas, will you look at 
the last section of Condition 18 : “ For the purpose of 
this Condition, merchandise shall not be deemed to be 
loaded or covered in a. faulty and/or improper manner 
if loaded or covered in the manner directed by the 
company.” That seems to cover a. large measure of 
the work when it is done, by the trader under the 
directions of the company, although perhaps not the 
supervision you mention. 

Mr. Bruce Thomas : When we actually give direc- 
tions, tlia-t is another matter. If those directions 
have been follewed we have expressly stated that this 
Condition in substance is not to apply. 

President : There must be supervision to give the 
direction. I mean it implies a certain amount of 
supervision if you have given directions. 

Mr. Bruce Thomas : There are cases in which we do 
give directions. Well, now, when those directions are 
followed out, although there is no supervision at all, 
then we provide here that although damage results 
they can say : “ We carried out your directions, but 
your directions were faulty.” 

President : Does tbe gentleman who supervises give 
a direction? Do they ever overlap? I mean that 
that might cover this question of supervision so far as 
it resulted in direction. 

Mr. Bruce Thomas : I think I shall have to ask Mr. 
Pike that. 

President: Very well. 



Mr. John Pike, recalled. 
Examined by Mr. Bruce Thomas. 



1082. Will you tell me wha-t the principal objection 
is that the railway companies have to the addition of 
these words that are suggested by the Co-ordinating 
Committee after the word “ sender ” in line 1 of 
this Condition? — We think that if it were conceded 
frequent disputes would arise, as to whether or not 
the loading was performed under the supervision of 
the company, because frequently an inspector or fore- 
man would be walking through a yard and he might 
stop for a moment just to see what was going on and 
it might be argued that that was supervision. But 
of course there could be no proper supervision of 
the loading unless a man was there the whole time 
to see exactly how each article was put and stowed 
in the wagon. That would he a very expensive 
proceeding. It would cost us almost, if not quite, 
as much as to do the loading ourselves. It seems 
an unreasonable thing to put upon us when the 
trader is not paying for any such service. 

1083. President : You rather seem to say that this 
supervision may be a very casual thing, and that 
a man may be walking through a yard. But is 
there any system of supervision? — Generally speak- 
ing, no. 

1084. Mr. Bruce Thomas : When loaded trucks are 
handed to you is there any examination to see that 
they are loaded in a safe condition for transit? — 
Oh yes, they are examined to see that they are safe 
to travel so far as travelling on the railway goes, 
but that does not of course mean examination to see 
that the things inside are so loaded that they are 
not likely to be damaged by falling over or anything 
of that sort. 



1085. So that they will not do injury to them- 
selves? — Quite. 

1086. Then with regard to the later words of the 
Condition that Mr. Jepson lias called attention to, 
namely, “ for the purpose of this Condition mer- 
chandise. shall not be deemed to be loaded or 
covered in a faulty and/or improper manner if loaded 
or covered in the manner directed by the company.” 
Those words were put in I think at the instance 
of the Co-ordinating Committee, were they not? — 
Yes, and they were put in to meet a case such as 
this. A firm might be loading barrels on their ends 
and we should say we do not think that is a safe 
way. We do frequently say: “We do not think 
that is the safest way to load them, and we think 
they should be loaded on the bilge, and longitudi- 
nally the length of the truck.” It is the same with 
regard to loading pipes. They have been loading 
them one way, and we have said we think it would 
be safer for travelling if they were loaded in some 
other way. The trader perhaps does not altogether 
agree, hut he says “ If that is the way you think 
they would travel best, we will load them in that 
way.” In such a case, if it is proved that they 
were damaged through being loaded in the way that 
we have directed that they should be loaded, then 
we do not seek to avoid liability. 

1087. Mr. Jepson: Take a case like this. I think 
there are many cases where traffic is loaded on a 
private siding and the railway company send a man 
into the private siding to see that the wagons are 
loaded properly. Do you suggest in that case that 
the railway company should escape liability if any- 
thing happens through the traffic not being properly 
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loaded? — Not if there is a man there to supervise 
-the loading, that is to say, a man watching the 
whole time. 

1088. Would that be fully covered by these words 

at the end : “ For the purpose of this Condition 

merchandise shall not be deemed to be loaded or 
covered in a faulty and / or improper manner if 

Cross -ex am i ned 

1089. Dealing with the first words of this clause, 

“ Where loading or covering is performed by the 
sender,” is it the intention of the clause that it 
should only relate to cases where the sender does the 
loading and the railway company makes no charge 
for loading?' — If the sender does the loading he will 
not be charged. 

1090. That is not what I asked you. Is Condition 
18 intended to be limited to cases where in fact no 
charge for loading is made? — The trader will in fact 
not pay. He will not he charged. 

1091. That is not in accordance with my instruc- 
tions. 

1092. Mr. Jepson : Let us clear this matter up. 
There may be a lot of traffic which is at rates which 
include covering and loading and unloading. Take 
traffic in the lower classes. That is Mr. Abady’s 
point, I think? — No, it is not limited to those, oh no. 

1093. Mr. Abady : I suggest to you there are many 
cases where a charge is paid for loading, but in fact 
the railway company do not do the loading, or do the 
loading with the assistance of the sender’s workmen. 
Is not that so? — I do not think it will be the case 
in the future under the now state of affairs. 

1094. Let us try and get at the present state of 

affairs. Is it not the fact at the present time, be- 
cause that is the difficulty I want to meet by the 

insertion of the words “ and under the supervision 
of the Company.” Let me put it perfectly specifically 
to you, is it not the fact that there are cases in 

which the railway company charge for loading and 

the trader in fact loads?- — Wholly or partly, yes. 

Mr. Bruce Thomas : Yon have your remedy, if that 
be so. 

1095. Mr. Abady : I will deal with that in argu- 
ment. My friend has said if that is so the railway 
company cannot charge. That is a legal matter and 
I will refer the Court later on to the Fifth Schedule? 
— When I answered just now, I was thinking of the 
new conditions after the appointed day. 

1096. I am thinking of the new conditions? — Then 
the trader will not he charged for any service which 
the company do not perform. 

Mr. J epson : Are you dealing with this difficulty 
which may arise if these standard conditions come 
into force before the appointed day? 

Mr. Abady. It is a very convenient way to deal 
with it. I will tell you exactly the point. The 
point is that in many cases the railway company make 
a charge for loading and, generally speaking, are 

Cross-examined by 

1099. I should like to ask just one or two questions. 

I understood you to say in answer to my friend, 
Mr. Abady, that although at present there were 
certain cases in which traders actually loaded the 
trucks themselves or in conjunction with the railway 
company’s servants, and in spite of that paid the full 
charge for loading, that would not be the case in the 
future? — No. 

1100. Things will alter under the new system? — Yes. 

1101. Take the case of the fruit trade. You are well 
familiar with the situation at Evesham during the rush 
of the fruit season, are you not? — Yes. 

1102. I think you referred to it in your evidence 
before. Do you suggest that in the future the rail- 
way companies are going to cope by means of their 
own servants with all the loading which has to take 
place at such a place as Evesham in the rush of the 
fruit season? — I really do not know, but I should 
not think so. 

1103. That is not quite consistent with what you 
said a short while ago, that circumstances which exist 



loaded or covered in the manner directed by the 
Company.” You think those words cover all cases? 
I should think so, if there is a man there watching 
the whole time and in a sense instructing the loaders 
how they are to place the goods in the wagon. 

Mr. J epson : I think that answers the point, 
by Air. Abady. 

entitled to do so. I mean in respect of that particular 
traffic from that particular man. But there are days 
and hours when the traffic could not go if the sender 
had to rely on the unaided effort of the railway com- 
panies alone. So his men get busy and do the loading 
either with or without the assistance of the railway 
company. Under those circumstances it is not fair, 
because the trader is trying to help the railway com- 
pany in a busy moment, that he should thereby 
exempt the railway company from the liability they 
would otherwise be under. I have termed this a 
“Tom, Dick and Harry” clause, and I think that 
aptly describes it. That is to say, it is a 

question of the sender’s workmen working hand- 
in-hand and in a friendly way with the rail- 
way companies, and they simply help one another 
in order to get the traffic off. We want to cover that 
difficulty. If under those circumstances they do it 
and the railway company is being paid, why should 
the railway company be exempt? 

Mr. Jepson : Do those words cover that case? 

1097. Mr. Abady : I am not altogether clear that 
they do, and I was going to make another suggestion 
about that. There is only one other question I want 
to put to Air. Pike unless I get an unexpected 
answer, and that is with regard to the final words 
“ shall not be deemed to he loaded or covered in a 
faulty and/or improper manner if loaded or covered 
in the manner directed by the Company.” Now the 
company are not intending, are they, by those words 
to take upon themselves an obligation to give direc- 
tions to every trader who applies how he shall load his 
merchandise? — No, they were put in at the request of 
tiie traders to meet, the kind of case that I 'tried to 
illustrate. 

1098. Therefore there may be cases in which the 

railway company in fact has given directions, and 
there may he cases where in fact the loading is per- 
formed under the supervision of the company? Yes, 

but there are very few cases I should say where the 
loading is performed under the supervision of the 
company. 

Mr. Abady. The kind of circumstance that I tried to 
explain to the Court just now I should describe as 
being performed under the supervision of the company. 
Those words may not be apt — that' is another matter — 
but that is a difficulty that this amendment is designed 
to meet. I do not think I want to ask you any further 
questions. 

Air. AIonier- Williams. 

now will render it possibly advisable or necessary 
for the traders to load themselves, or to help the rail- 
way companies to load, are not going to arise in the 
future? — No, 1 am afraid I did not make myself clear. 
What I meant to say was this. Perhaps I had better 
extend it a little. In the Rate Book the charges will 
be set out, and it will be shown how much is for loading- 
how much for covering, and how much for conveyance, 
and so on. If the trader does the loading he will not 
bo charged for the loading or lie will get a rebate. 

1104. Look at Section 3 (2) of the Fifth Schedule 
which deals with the question of no charge being made 
to the trader where the trader loads himself... That 
is the provision, is it not, under which that rebate 
will be made? — It may be; I really cannot say. It 
may be, or it may be that lie will not be charged at 
all. 

1105. That only deals with merchandise conveyed in 
a separate truck, does it not? — That is the most 
common way. 
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1106. I am taking the ease of the fruit season where 
a truck, as I am instructed very commonly happens, 
may contain several different consignments from 
different people but all put into that truck by the 
servants of the trader for the simple reason that if 
they did not put it in the stuff would never get off 
until it went rotten ? — That is the case of the fruit 
trade. 

1107. That would not come under this particular 
paragraph of the Fifth Schedule, would it? — It might 
not, 

1108. Should we not, in that case, have to pay the 
full charge? — No. 

1109. We should not? — No. 

1110. That is very comforting. 

President : Had we not better get on with the 

Condition, and see how it bears on the Condition. 

1111. Mr. Monier-Williams : Very well, Sir. In 
a case such as I have mentioned where the railway 
company are physically unable to cope with the 
traffic, do you propose to give any general directions 
as to how such traffic should be loaded by the trader’s 
servants? — No, I should think not. 

1112. Supposing, for instance these trader’s ser- 
vants come up and want to know how traffic is to 
be loaded into the trucks and the Station Master 
is quite unable to attend to all these specific cases, 
how do you suggest that the trader’s servants shall 
find out the method of loading which the railway 
companies wish them to adopt? What procedure 
do you suggest? — I think they must rely on their 
own common sense. 

1113. Y'ou mean they must put it in as best they 
can, and if anything goes wrong with it the railway 
companies will be able to say 11 You put this stuff 
in yourselves, and therefore we are not bound.” — If 
they loaded it so carelessly as that, yes. 

1114. It is not a question of loading so carelessly 
as fhat; it is a question merely of loading in a 
manner which causes a loss or damage? — Quite. 
That is to say if they loaded one box or basket with 
a paper cover and then put on it something else 
with a cord that would pierce the paper cover, that 
would be a rather stupid thing to do. 

1115. I put this case to you. Supposing a man 
comes up with sufficient fruit to fill a quarter of a 
large truck, and he puts that stuff in as best he can, 
not being able to get any direction? — In such a case 

(Adjourned for 

Mr. Bruce Thomas: We have examined the type- 
written copy that the Registrar was good enough to 
give us, and on behalf of’ the railway companies we 
would be quite content that Condition No. 17 should 
be framed in the manner suggested. There is just 
one slight addition ; it is only a word that was left 
out. I understand that that satisfies all the 
opponents. 

Mr. Holman Gregory : My clients are quite agreed, 
and I should like to add that I am obliged to my 
friend for his courtesy in meeting us. 

Mr. Abady : I can adopt what my friend has said. 

President : Then Condition No. 17 as handed to me 
in type altered in black ink stands. 

The agreed Condition was handed in and is as 
follows : — 

“ Condition 17. 

In the event of any loss of or damage or delay 



he usually gets told “ Please put it at this end,, or 
that end, of the truck.” 

1116. Supposing in the rush of this traffic he gets 
no directions at all, as I am told frequently happens, 
is he not in rather a difficulty to know how to load, 
it ? 

President : It is a question of the Condition, you 
know. 

Witness : I am afraid I do not see the difficulty. 
If he is really in a difficulty, he will ask “ What shall 
I do?” and he will be told. 

President : Let us take your case that he has to- 
do it on his own responsibility, you say that has 
some bearing on this Condition. Now would you 
develop that? 

Mr. Monier-Williams : I suggest really that this 
Condition ought to be altered in some way to cover 
those special cases. 

President : Will you bring up the words you want. 

Mr. Monier-Williams : I will if I may consider 
them. I agree I ought to have suggested something. 

President : If you could tell us the point that you 
wish to make, it would save all this cross-examina- 
tion. 

Mr. Monier-Williams: I will not ask Mr. Pike 
any more questions because I have put my point in 
cross-examination. I shall perhaps be able to 
elaborate it a little later on. 

Mr. Jepson : Clearly the words suggested by the 
Co-ordinating Committee do not cover your case. 
They do not touch it, it seems to me. 

Mr. Monier-Williams : It is a difficult case to 

cover, and I appreciate the difficulty. At the same 
time it is rather a grievance, or might be. 

Mr. Jepson : Have they put forward any pro- 

position in their objections to meet that case? 

Mr. Monier-Williams : I am afraid none. 

Mr. Bruce Thomas : My friend said, when I asked 
if his clients had any objections 

President : That he had no point to raise. 

Mr. Monier-Williams : I misunderstood Mr. Bruce 
Thomas. I thought he was referring to the objection 
they had already put forward, and that we were not 
pressing. 

President : We will adjourn now, and in the mean- 
time if you can bring up any words that you think 
are proper for the amendment we will consider them. 
I do not think it worth while continuing the cross- 
examination. 

a -short time.) 

to merchandise arising from a defect in a truck 
or sheet not belonging to or provided by the Com- 
pany and upon proof by the Company that such 
loss damage or delay was not due to any negli- 
gence of the Company’s servants, the Company 
shall not be liable for 

(a.) loss of or damage or delay to merchandise 
contained in such truck cr covered by 
such sheet arising from any such defect,, 
or 

(b) loss of or damage or delay to merchandise 
which may be suffered by the Trader by 
whom such defective truck or sheet is 
provided and results from such defect.” 

President : You wanted to ask Mr. Pike some ques- 
tions, I think, Mr. Clements? 

Mr. Clements : If you please, Sir. 



Mr. John Pike, recalled. 
Cross-examined by Mr. Clements. 



1117. As we all know, a very large part of the rail- 
way traffic is loaded at private sidings? — A consider- 
able proportion. 

1118. Are any directions given with regard to the 
loading of that traffic at the present time? — 
Generally speaking, no. 

1119. This Condition 18 contains the clause with 
which you are familiar at the end: “ For the pur- 
pose of this Condition merchandise shall not he 



deemed to be loaded or covered in a faulty and/or 
improper manner if loaded or covered in the manner 
directed by the Company.” In the event of this 
Condition being adopted as it stands, is it the inten- 
tion of the company to give any directions to private 
siding owners as to the manner of the loading and 
sheeting of the traffic? — I do not think it would he 
practicable, because it depends so much on the nature 
of the particular- consignment. 
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1120. If an application were made to the company 
for such directions, what would the answer be? — 
Well, it depends so very much on the circumstances. 
Of course, there is some traffic for which we could 
■say that it should be in our opinion loaded in a 
i certain manner, but if it is a miscellaneous consign- 
ment, which is frequently the case, it entirely 
depends on the circumstances of the case, and I do 
not think it would be practicable to lay down any 
hard and fast rule as to how the thing should be 
loaded. 

1121. Is your answer shortly that if an application 
for such directions should be made it would be re- 
fused? — Well, no, I do not think I can say that, but 
certainly for miscellaneous goods I think it would be 
impracticable to give any directions. 

1122. Does it not come to much the same thing? — 
No, I think not, because it depends entirely on the 
nature of the traffic. 

1123. Whether it were refused or whether it were 
impracticable, what would be the value of this last 
; clause? — It would not be of any value in that par- 
ticular case, no. 

1124. I see; it is meaningless? — No, I do not agree 
that it is meaningless. 

1125. As applied to this traffic? — It would be as 
regards miscellaneous traffic. 

Mr, J'epson: I understood from the answer Mr. 
Pike gave to me, when he was being examined in- 
chief, that this clause was put in at the instance of 
the traders to cover those cases where the railway 
companies had given directions as to traffic from a 
private siding or in the open yard being loaded in a 
particular way, and that is as far as it went. 

Mr. Clements: However that may be, this Con- 
dition will have to be dealt with as it stands. 

Mr. -Jepson: I only objected to your word 

“ meaningless.” 

( The Witne 

Mr. Abacly: Then, Sir, on behalf of the Co- 

ordinating Committee, may I offer one or two brief 
observations. The first matter to which I wish to 
direct the attention of the Court is that this is an 
entirely new Condition ; there is no corresponding 
Condition in the present Note nor is there a 
corresponding Condition in the Note as 
amended at the Board of Trade conference. 
As a matter of fact, Sir, the Note as it stands, 
and as it would stand if you amend it in 
accordance with the submission of the Co-ordinating 
Committee, does relieve the railway company in 
certain oases of a responsibility which it has been 
decided by the House of Lords is upon the railway 
company under certain circumstances; that is by the 
case of Hudson' v. London and North Western. Railway 
Company, reported in 1920 Appeal Cases. That was 
a case where the sender loaded and covered and 
received a rebate, and it was held that the railway 
company were liable for loss to the merchandise on 
several grounds, one of the grounds being that the 
.sender was so loading and covering as an agent of the 
railway company. The traders agree that the general 
terms of the Condition are fair; that substantially 
if a trader does work himself, instead of paying 
■charges for loading or covering which the railway 
companies have the right to ask if they do the work, 

I quite agree that lie has to take the responsibility if 
there is any which arises from the way he has carried 
out his part of the work. That is obvious, and it is 
reasonable in the view of the traders. The difficulty 
is owing to the wording of the clause. It might be 
hold to cover cases where the trader does the loading 
or covering, pays the railway company for lading or 
•covering, and simply does the loading or covering in 
stress of circumstances with the connivance and super- 
vision or assistance of the railway employees in order 
to get the traffic away. 

President : You want to confine it to. where the 
service of loading or covering is undertaken and per- 
formed fry the sender: .. 



Mr. Clements : Perhaps I should not have used that 
word. A better word from my point of view would 
be perhaps “useless,” as affording any protection to 
the siding owner who loaded and covered the goods. 

Mr. -J epson : I quite agree that generally it would 
be of no use unless in any particular case the railway 
company had either at the instance of the trader or 
of their own volition given some directions as to the 
way in which traffic should be loaded. 

Mr. Clements : Yes, and I think it would always 
he liable to have its value decreased unless it was 
certain that an application for directions would he 
granted. 

1126. I should put it to you, Mr. Pike, with defer- 
ence, that that is an unreasonable attitude to adopt? 
— Well, I think from my experience of the actual 
conditions under which traffic has to be loaded (and 
it is pretty extensive) that it would be quite im- 
practicable to lay down directions as to how a very 
large quantity of traffic should be loaded, because it 
depends entirely on the circumstances of the case and 
the nature of the traffic. 

1127. I am not speaking of. giving general direc- 
tions. I am putting to you a case of a trader who 
makes an application for directions in that particular 
case? — Even then I am afraid it is impracticable, 
unless we had a man tlfere actually supervising the 
loading, in which case, of course, we should expect 
that the wages of that man would be paid. 

112S. I think you yourself drew a distinction be- 
tween supervising and directions of the company? — 
Certainly. 

1129. I put it to you that in the case I have 
mentioned that this clause offers no protection at all 
to the siding owner ? — In some cases it does ; in some 
cases it does not. 

Mr. Bruce Thomas: 1 have nothing to ask Mr. 
Pike. 



Mr. Abcidy: I do not think that would do it, 
because in the ordinary way, if, of course, the sender 
loads or covers and refuses the company’s right to- do 
so, he must take the responsibility, but there are cases 
where the railway company charges for the loading or 
covering and normally does that loading or covering 
for the owner, but the trader on particular days 
through his servants, actually performs the operation 
of loading or covering in order to. get the traffic away. 
Under those circumstances we think that the words 
“ and not under the. supervision of the Company ’■! 
would form words which would safeguard the liability 
of the trader under that particular Condition. 

President : I do. not for the moment see. how it 
covers the point you raise. You seem to have raised a 
case which is not met by those words at all. 

Mr. Abacly : We think that, supposing a man is 
minded to cart his stuff to the depot of the railway 
company and in the ordinary way the railway com- 
pany performs and charges for the 1 loading and cover- 
ing, and in fact the trader’s servant does the loading 
and covering by connivance of the railway company, 
the words “not under the supervision of the Com- 
pany ” would cover those circumstances, and if the 
railway company under those circumstances chooses 
to accept the services, as it were, of the trader’s ser- 
vant as being their agent, then, they should not seek 
to put the liability for any loss which arose through 
the loading or covering on the trader’s servants. 

Mr. Jepson: You are assuming in all the cases you 
mentioned that the railway company charge and the 
sender pays for the loading and covering, although 
the work is done by his own servants. 

Mr. Abacly: Yes; 1 think that is the submission, 
and I respectfully suggest that the words “under the 
supervision of the Company ” are apt words to 
describe the circumstances which it is desired to meet. 
It seems to the Co-ordinating Committee to. be a. 
practical difficulty, and that the words meet the 
practical difficulty in a practical way. 
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Mr. Clements: I think that my submission appears 
fairly clear from the questions which I put to Mr. 
Pike and his answers, but it does seem that the 
private siding owner would be placed in a different 
position from the traders whose traffic is loaded at the 
station by reason of the last clause. I think that 
some words ought to be added to this Condition which 
would provide that traffic should not be. considered to 
have been improperly loaded, or loaded in a faulty 
manner, where application for directions as to load- 
ing and covering had been made to and had been 
refused by the railway company. That is only fair ; 
it is the only way I can see of equating matters and 
putting the private siding owner on the same footing 
as other traders. I suggest that an alteration on 
those lines should be made. 

Mr. Monier-Williams : Might I add just one or two 
words to what my friend, Mr. Abady, has said, because 
the case that he has put is one which specially affects 
fruit traffic at certain times of the. year? You, Sir, 
suggested to Mr. Abady that the special case that he 
put up would not be met by the words which the Co- 
ordinating Committee proposed should be inserted. 
Very respectfully I am inclined to agree, if I may say 
so, with your objection, Sir, but as suggested by you 
before the adjournment we have considered a 
slight variation of the clause; I have shown it to 
my freind, Mr. Brace Thomas, and I will hand up 
copies. ( Document handed to President). I think 

that this clause as we propse, plus the words pro- 
posed by the Co-ordinating Committee, will meet 
this case. It is a special case, if I may elaborate 
ro for just a. few moments, for this reason : during 
the fruit season the rush of traffic at stations in 
fruit carriers is enormous, and it is hopeless for the 
railway companies to try and cope with the traffic-' 
by means of their own resources. The practice has 
grown up, which is universally adopted, of the 
traders putting their own fruit into the railway 
company’s vans. If they ask for directions they 
probably would not he able to get them, and if 
they did not load themselves the traffic would never 
get away. This clause as proposed by the railway 
companies is not, I believe, intended to protect the 
railway companies iu cases of that sort. It is 
worded, and in fact my friend Mr. Thomas, speci- 
fically said at page 15 of the First Day’s proceedings 
that the clause really is directed to cases in which 
the traders elect to do their own loading for their 
own purposes, and as a result of so electing, to 
claim the rebate of the charge which they would 
otherwise pay for that service. This clause is 
intended to meet those cases. In the case of the 
fruit we do not elect to do it for our own purpose 
at all. We elect really to do- it, indeed we are 
driven to do it, because if we did not do it there 
would he hopeless congestion. We pay, and always 
have in the . past paid, the full rate, and there has 
been no difference made in any such cases as to 
whether or not we do the loading or the railway 
company do the loading. In fact, we really have 
loaded as agents for the railway company, and I 
have no doubt that the railway company by our 
acting in that manner are relieved from very great 
trouble and bother which would otherwise fall upon 
them of drafting a special number of men to such 
a district as Evesham in the fruit season in order 
to c-ope with that special traffic. You have the 
clause before you that we propose. I submit that 
our special case, which really is not in my submission 
intended to be covered by this clause, would be 
dealt with if these words we allude to go in -. 
“ Where loading or covering is not to be performed 
by the Company but by the sender and not under 
the supervision of the Company ” — and then the 
clause will follow. The result of that, as far as I 
can see, would be this, that where it is, if I may 
put it in this way, part of the contract between 
the two parties that the loading shall he performed 
by the company no question arises. Where it is 
part of the contract that the loading shall be per- 



formed by the company and the sender does it for 
the. company’s convenience then it should be 
exactly as if the company had loaded it. Where, 
on the -other hand, the loading is to he performed 
by the sender as a part of the contract, and it is 
never contemplated at all that the loading should 
be performed by the company, and the sender is 
entitled to his rebate of the charge for loading, 
then, of course, he is responsible if the goods are 
not properly loaded. It is difficult to think of a 
form of words which would be fair and equitable in 
all cases, but some such words as those we do think 
would meet oar case, because in the case of our 
fruit, for instance, we should be then able to say : 
“ Now this is not a c-ase where the loading is to 
be performed by the sender; it is in fact per- 
formed by the sender, but it is not to be 
performed by the sender as part of the contract 
between tlie parties; it is performed by us as an 
accident due to the special local conditions.” 

Mr. Locket : Does the wording you suggest carry 
out what you propose: “ Where loading or covering 
is not to he performed by the Company.” If I 
understand you correctly, what yon are really 
implying is: “Where loading or covering by the 

contract of carriage is to be performed by the 
Company, but is actually performed by the sender”; 
is not that what you mean? 

President : That is your point as you have developed 
it in argument. 

Mr. Monier-Williams : The words possibly may be 
ina/pt, and if they are I must apologise. 

Mr. Locket : It seems to me that the words as they 
apepar here are almost the converse of what you say. 

Mr. Monier-Williams : Would not your objection be 
correct, Mr. Locket, if the clause was positive instead 
of negative? — The clause goes on negatively: “The 
Company shall not be liable for loss of or damage,” 
and so on. 

Mr. Jepson : Do not you want to do it rather by a 
proviso afterwards embracing what yon have said — 
that it shall not apply to those cases where the con- 
tract is for the railway company to do it, but by 
arrangement the trader does it as the agent o-f the 
company, or some such words as that, to save the 
■position. I am only throwing that out; Mr. Thomas 
will have something to say about it- directly. 

Mr. Monier-Williams : Yes. It struck ns that this 
was perhaps the neatest way of puting it in. but a 
proviso such as you suggest would meet the case 
equally well. 

Mr. .Jepson: It would probably meet- Mr. Abady ’s 
case also. 

Mr. Monier-Williams: It would probably meet Mr. 
Abady’s case also, but if I may answer Mr. Locket for 
the moment, if the clause went on: “ The Company 
shall be liable.” I think your objection would be a 
sound one. but as the clause goes on negatively it seems 
to me that the way we have put- those words in is the 
correct- way: “ Where the loading or covering is not 
to be performed by the company but by tlie sender, 
the Company shall not be liable.” If it was “the 
Company shall he liable ” then it would have to read: 
“ Where the loading or covering is to be performed by 
the Company but not by the sender.” 

Mr. Jepson : In the fruit case which you mentioned 
would you say that loading was not to be performed by 
the company ? 

Mr. Monier-Williams : Not to be performed by the 
company. 

Mr. Jepson: Then it would he “ The Railway Com- 
pany shall not be liable.” 

Mr. Monier-Williams : I beg your pardon. In the 
fruit case it is to be performed, but this would cover 
us by inference, because it would deal with the case 
in which we are interested. I am very sorry if faulty 
drafting has caused the difficulty, but I have made my 
point, I think. 

Mr. Locket : It is quite possible that I may be 
wrong. 

Mr. Monier-Williams : I respectfully think perhaps 
you are; I think the two negatives lead to confusion. 
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Mr. Locket : They often do- lead to confusion. 

Mr. Monier-Williams : The proviso such as Mr. 
Jepson suggests would be, of course, preferable, but 
I do want to make this point and press it home if I 
may without labouring it : Our fruit traffic at the 
special times is not the class of traffic which is aimed 
at by this clause. Mr. Bruce Thomas himself in his 
opening remarks said on page 15 that the clause was 
designed to meet cases where the senders elected for 
their own financial or other advantage to do the load- 
ing; that it is not our case. As the clause stands it 
will cover that case, and if we load for the convenience 
of the railway company the company will be able to rely 
upon this' clause and absolve themselves from such 
liability as would otherwise be upon them. Having 
regard to the fact that that is a' new clause, having- 
regard to the very extensive nature of our traffic and 
the peculiar circumstances which attend it, I do 
suggest that perhaps my friend, Mr. Bruce Thomas, 
might meet us in some way and give its just this 
amount of protection. I do not want to confuse 
matters more than I have perhaps unwittingly done, 
but there is another suggestion put up that the 
wording would be more apt if it read in this way : 
“ Where loading or covering is to be performed not 
by the Company but by the sender, the Company 
shall not be liable.” It does not really alter the 
sense, but it improves the wording. 

Mr. Abady: The difficulty in accepting that sug- 
gestion and also the suggestion in the form of a 
proviso is this : it may be that the company would 
meet a claim for loss or damage by saying: “You 
performed the loading, the covering, and we do not 
intend to charge you for it in this case,” and by the 
sacrifice of a small amount of charge which they other- 
wise would be entitled to make, they rid. themselves 
thereby of a liability for possibly a larger amount. 
That is why the clause was not drawn specifically 
only to deal with the cases where no charge was made. 

Mr. Bruce Thomas : If I may deal with Mr. Monier- 
Williams’ point about the fruit traffic first, I think it 
is important to bear this in mind, that after the 
appointed day there will be in existence schedules of 
rates which will show what the charge is for loading 
and unloading, what the charge is for conveyance, 
and what the charge for' station terminals is, and 
where the company does not perform either the ser- 
vice of loading or does not give the accommodation 
at a station the company will have no right to levy 
the charge for the station terminal or the service 
terminal, as the case may be. I suggest that it is very 
important to bear that in mind when you are con- 
sidering the particular case that Mr. Monier-Williams 
put before the Court : a trader carts into the station 
fruit traffic and because there is a great rush of 
traffic, because possibly there are not enough people 
on the station to load the traffic up, it is loaded up 
by the trader himself. If that happens the trader 
will be in a position to say : “ Now, you cannot charge 
me the service terminal. I load the traffic, and there- 
fore I will not pay the service terminal.” That will 
be his position after the appointed day. Of course, 
he is in the same position now, only he may have to 
claim his rebate, but after the appointed day he 
will say, when he gets the bill : “ No ; I am entitled to 
have shown separately service terminal, station ter- 
minal and conveyance. There is an item there for 
service terminal. You did not provide any services; 
you did not do the loading, and therefore I do not 
pay that.” That will be his position after the 
appointed day. In that case there never was any 
contract on the part of the company to do the load- 
ing; the loading was done by the trader. The com- 
pany will not be. able to raise any charge for it, and 
no contract ever existed in that case that the com- 
pany should do the loading. I submit that it is 
quite right that this provision should apply to a case 
of that kind. The fact will be that the loading will 
have been done by the trader himself, and he will 
not be charged for it, or he will have the right to 
say : “ You have sent me a bill for this charge, but 
you are not entitled to make it.” I venture to 
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submit with great respect that that entirely disposes- 
of the case that my friend Mr. Monier-Williams has 
been putting up, and the Condition as drawn is in 
the proper form, that whenever the loading or cover- 
ing is performed by the sender, then the sender will 
not be charged; the sender cannot be charged. A 
railway company has no right to charge for services 
that it does not perform, and the position of the 
trader after the appointed day, I do not say will be 
any better than it is to-day, but it will be much 
simplified, because he will have the right to have the 
charges shown separately. 

Mr. Locket : But what would happen in the case 
where part of the loading was done by the railway 
officials and part by the carman or the man in the 
employ of the sender? One frequently sees that 
happen in country stations where there is a lot of 
agricultural produce loaded. The men go into the 
vans and put the baskets or the- packages in their 
places ; part is done by the railway company and part 
by the carmen. It- frequently happens where there 
is great pressure — at least, I have seen it done— that 
the actual loading is done by the railway people and 
the sheets are thrown over by the carmen in the 
employ of the sender; would no charge be made for 
loading there? 

Mr. Bruce Thomas: I am afraid I cannot answer 
that, because cases of difficulty will no doubt arise 
under the new state of affairs in circumstances of 
that kind- with respect to the charges, but with 
respect to this particular point I suggest that the 
Proper position will be arrived at somewhat in this 
way : it is just as common, I believe, to find the 
railway servants assisting the sender to load as it 
is to find the sender assisting the railway servants, 
to load. What I mean by that is, that there are 
many cases, as one knows — a very large number — of 
rates that are exclusive of labour, and you will find 
that although rates are exclusive of labour still rail- 
way servants are assisting the sender to load, and 
conversely, you will find that where the rates do 
include loading the trader who carts his traffic in 
gives a hand to the railway servant who is there. 
Taking those two cases it will be a question of fact, 

1 imagine, in each case to be decided whether the 
loading was performed by the sender or by the com- 
pany. I do not want to give opinions or interpret 
things more than I am bound to, but I imagine it 
would be relevant to consider whether a charge was 
made by the company for the service of loading. 
If a charge was made, then one would probably come 
to the conclusion that the trader was assisting the 
company to load, and in the other case where no 
charge was made in the rate for labour, one would 
probably come to the conclusion that the railway 
servant was assisting the sender. In framing these 
Conditions, having regard to the diverse conditions 
of railway traffic, I believe it is absolutely impossible 
to provide so that no difficulty of any kind will 
arise. I do not imagine that in practice it will bo 
found especially when the new rates come into force 
that any practical difficulty will arise in the case 
that my friend Mr. Monier-Williams put. 

Mr. Jepson.: And I suppose we should be correct 
in assuming that the position as to whether tho 
charge, was to be made for loading or not would be 
settled and would have to be settled prior to the 
start of the traffic, and therefore it would not be, 
as one of the Counsel said just now, that if a claim 
arose the railway company could get out of it by 
saying: “We will not charge you,” because that 
point would have had to be decided before the traffic- 
started on its journey and the claim, of course, would 
not arise probably until tho end of the transit. 

Mr. Bruce Thomas: Yes. I am afraid I did not 
entirely appreciate that point. 

Mr. Jepson: I think Mr. Abady raised it. He 
said one difficulty about having a proviso such as 
suggested was this : that the railway company, when 
a claim was made, could get out of it by saying: 

“ I will not charge you for the loading,” and that 
really means that tho sender, having loaded it and. 
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not having been charged, the railway company could 
escape a claim for damage by saying : 1 ‘ Well, we 
are not charging you for loading.” 

Mr. Bruce Thomas : I do not think that would 
affect it at all. 

Mr. J epson: I do not think it would. 

Mr. Bruce Thomas : You would he governed in 

each case by whether or not the sender had performed 
the loading; that is what would settle the matter. 

Mr. J epson: Generally speaking, that is so, but 
the case made by Mr. Monier-Williams and by Mr. 
Abadv was this : there are a number of cases to-day 
where the loading is charged for in the rate and 
will probably be after the appointed day charged for 
where the sender actually did the service. I say the 
question, as to whether the sender after the 
appointed day will be charged for loading will have 
to be settled before the transit commences and long 
before any question of any claim arises. 

Mr. Bruce Thomas : Yes. In all those cases where 
there is some rate in existence it includes that 
service. I was dealing with it rather from the point 
of view of the application of the standard rates and 
the right of the railway company to charge. After 
all, it may be an important case. When you look at 
the large range of traffic that this Condition will 
operate upon, I suggest that this particular case that 
is put forward is, a theoretical difficulty, and I do not 
believe in practice that any difficulty will arise. As I 
isa’d in putting the instance that I did to Mr. Locket, 
tne question will be in each case who in fact has done 
the loading and it will not necessarily be determined 
that the sender has done the loading, because he has 
assisted in doing it; it depends on the capacity in 
which he renders that assistance. 

Mr. J epson : Does that altogether clear the points 
raised by Counsel on the other side? I do not think 
it does. I should quite agree with, you as regards 
where it is mixed assistance in loading where the com- 
pany assist the, trader or the trader assists the railway 
company; but take a case such as the Evesham fruit 
traffic, where the railway company cannot do it, and 
the traders’ men do it entirely; it is suggested that 
to-day the rate includes the loading and the service 
is . done by the trader, and it is suggested that in 
•cases of that kind the loading by the sender should be 
as agent -for the railway company, and therefore they 
are in the same position as a man who elects to do 
the loading for himself and. either gets the rebate or 
is not charged for the loading. That seems to me to 
be a separate case, and it may occur after the 
appointed day, because one can quite imagine that 
tiie fruit rates from Evesham will be inclusive rates, 
including loading, including station, terminal and 
;so on. 

Mr. Monier-Williams : We shall not in that case 
come under sub-section 2 of section 3 of the Schedule. 

Mr. Bruce Thomas: With great respect to my 

friend, that it quite a false point. 

President : You are. answering Mr. Monier-Williams 
now? 

Mr. Bruce Thomas: Yes. Perhaps I might go on 
with Mr. Jepson’s point. 

( The Tribunal 

President : It .is the . unanimous decision of the 
Tribunal that Condition 18 will stand without the 
words “ and not under the supervision of the Com- 
pany',”. 

Mr. Bruce Thomas: Then 19, Sir, is deleted. Con- 
dition 20 was before lunch the only remaining con- 
tested Condition, and it is a Condition that is capable 
of the most terrific arguments on the other side, and 
some argument on our side; but I am happy' to say 
that the proposals have been made to the Traders’ Co- 
ordinating Committee which they will be content to 
accent, arid if the proposals meet with the approval of 
the Tribunal I do not think there is any other objector 
who will have anything to say upon it. Might I 
read it? I am afraid we have not got any copies. 

President : Does it follow the text of No. 20 by way 
of addition, or is it an entirely new Condition? 



President : 1 think so, if you would not mind. 

Mr. Bruce Thomas: It is pointed out to me that 
after the appointed day, although there may be rates 
in existence which are. inclusive rates, they will in 
fact, if not disintegrated in the book by the railway 
company, be disintegrated automatically by the 
operation of the Railways Act; therefore, even in 
respect of an exceptional rate you will find the 
position is just the same as in the case of a standard 
rate, because you will find in the book a rate of 20s. 
which includes loading and unloading, but if a trader 
rate, because you will find in the book a rate of 20s., 
Decause by reference to the disintegration to be found 
in the Railways Act you will see that if the company 
have not made a disintegration themselves it is to be 
disintegrated proportionately to the standard rates. 
That is what the Act says, and therefore if a trader 
does his own loading and the company send him in a 
bill for 20s. he will say : 11 No, I do not pay you 20s. ; 
I pay you 20s. minus X., because upon disintegrating 
that rate, which I can do for myself, I find that there 
is so much iu it for loading, and you did not do the 
loading ; I did the loading, and therefore you cannot 
charge for the loading,” and there will never have 
been in that case any contract by the railway com- 
pany to do the loading. 

Mr. J epson : In short you say that the case put by 
Mr. Monier-Williams cannot arise after the appointed 
day. 

Mr. Bruce Thomas: No. It will never be open to 
the company to say : “ We will not charge you for the 
loading.” They are entitled to the charge for the 
loading, or they are not entitled to the charge for 
the loading, and that is decided merely by the answer 
to the question who in fact did the loading. 

Then in regard to the point that Mr. Clements put, 
he is suggesting that some obligation, should be put 
upon the railway company to issue directions to a 
trader as to how he is to load his traffic if the trader 
requests the railway company. I do not know that I 
can say anything that will give any more assistance to 
the Court than what Mr. Pike has already said. To 
make a general rule of that kind is absolute impos- 
sible. Take, as Mr. Pike pointed out, miscellaneous 
traffic; you cannot issue directions as to how it is to 
be loaded ; it is a matter of common sense. If the 
railway company is to keep people at the beck and 
call of traders who. are loading miscellaneous and 
various kinds of traffic at their private sidings to. tell 
them how to load the traffic, that 1 imagine would 
involve them in .just as much expense, or almost as 
much expense, as if they did the loading themselves.' 

Mr. Clements: Forgive me for interrupting, but I 
did not suggest general directions ; I put the case of a 
particular trader asking for directions. 

Mr. Bruce Thomas: Of course, if a particular 
trader is entitled to call on the railway company to 
give directions every trader is entitled to, and I 
submit it is not a reasonable proposal to make. I 
therefore submit that Condition 18 should stand as 
proposed omitting the block type proposal of the - 
Co-ordinating Committee. 

conferred). 

A 

Mr. Bruce Thomas: I do not think it is entirely 
new ; perhaps you would be kind enough to. follow it 
with the text: “ In the absence of written notice to 
the contrary given to the Company at the time of 
delivery to them, all merchandise is warranted by the 
sender to be fit to. be carried or stored in the con- 
dition in which it is handed to the Company, and not 
to be merchandise included in the Dangerous Goods 
Classification or unclassified merchandise of a kindred 
nature.” 

Mr. Abady : And the. last paragraph of the Condi- 
tion comes out. 

President : You omit the words “ any damage 

resulting,” etc. 

Mr. Bruce Thomas: Yes, the rest comes out. 

President : Do you mind reading it once more? 
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Mr. Bruce Thomas : “ In the absence of written 
notice to the contrary given to the Company at the 
time of delivery to them, all merchandise is warranted 
by the sender to he fit to he carried.” 

Mr. Jepson : It is not “and/or owner.” 

Mr. Bruce Thomas: No, it is “ warranted by the 
sender to be fit to be carried or stored in the con- 
dition in which it is handed to the Company, and not 
to be merchandise included in the Dangerous Goods 
Classification or unclassified merchandise of a kindred 
nature.” You will see it deals with two things, first 
of all, the fitness of goods which are not dangerous 
goods in the ordinary sense of that word to be 
carried by railway. To give an illustration, a cask 
containing something that is not dangerous at all, 
but if it is a weak cask and it breaks down in tran- 
sit it may do a good deal of damage; the warranty is 
that that merchandise is fit to be carried in the con- 
dition in which it is handed to the company. There 
was given mo one illustration of a drum which had 
a hole in it and which had been stuffed up with putty 
and allowed to' harden and then the drum was filled. 
The warranty we ask for is that that hole has not been 
stuffed up with putty but that the dram is in a proper 
condition to carry the traffic. Then, I think, the 
second portion of the Condition speaks for itself. 
Goods are warranted not to be dangerous, or rather 
not to be included in the Dangerous Goods Classifica- 
tion or unclassified merchandise of a. kindred nature. 

President: The unanimous decision of the Tribunal 
is that Condition 20 as read by Mr. Bruce Thomas 
and as appearing on the note will stand. 

Mr. Bruce Thomas: We have been through all the 
Conditions and they have all been settled ; in one or 
two cases principles have been settled, and the ques- 
tion has stood over for us to decide on how effect 
should be given to the principle. I am glad to say 
that, so far as the Co-ordinating Committee and the 
railway companies are concerned, we have arrived at 
agreement on all points except one. The one point 
that we have not arrived at agreement upon is 
really a drafting point, and I am sorry to say that 
we cannot agree as to what the drafting means. 

President: Is it “subject as hereinafter contained,” 
or something like that? 

Mr. Bruce Thomas : “ Subject to these Conditions.” 

Mr. Abady : It is No. 16. 

Mr. Bruce Thomas : It is a small point compared 
to those that we have come to an agreement upon, 
the principal of which is, of course, the question of 
the relaxation to be given with regard to the time for 
giving notice of claim. That, I am happy to say, we 
have come to an agreement upon subject to the 
decision of the Court upon it. 

You have the document that has been prepared 
before you. The first matter that stood over arose 
on the first Condition when it was asked that the 
railway company should give a receipt; it was decided 
that we should consider it and see how far we could 
go to meet the traders, it being understood that that 
receipt was not to be an acknowledgment of the 
condition or nature or value of the consignment that 
was handed to the company but merely an acknow- 
ledgment that a consignment had been received. 
What is now suggested and agreed is that at the end 
of Condition 1 the words that are at the top of the 
page should be added. We think it better to have 
something definite in the Condition rather than that 
it should be left to a general statement, because one 
can imagine the railway company might issue direc- 
tions to the carman and say: “ Well, now, you must- 
only give a certain kind of receipt.” It would put 
father a difficult task upon the carman to perform 
when a trader said “Sign this”; the carman would 
have to examine it; he would say: “ Oh no; that is 
not the sort of thing I have been instructed to give," 
and a question of drafting would arise between the 
carman and the sender. One can imagine all sorts 
of difficulties. That is one of the reasons that led us 
to the conclusion (my friends have agreed) that it 
is better to state it in clear terms in the Condition, 
so what we propose is, at the end of Condition 1 to 



add the words “ The Company shall if so required 
sign a document prepared by the sender acknowledg- 
ing the receipt of the consignment but no such docu- 
ment shall be evidence of the condition or of the 
correctness of the declared nature, quantity, or 
weight of the consignment at the time it is received 
by them.” 

Mr. Abady: I ought to say on that, that the Co- 
ordinating Committee agrees, as Mr. Brace Thomas 
has rightly observed, but those interests represented 
by my friend Mr. Monier-Williams I believe still have 
a kick left in them. I understand they think that 
the inclusion of the word “ quantity ” in this excep- 
tion exempts the company from the liability to sign 
for so many packages. I think that is their point, 
but I respectfully take the view that I understand 
the railway people do, that the quantity does not 
refer to the number of the packages. 

Mr. Monier-Williams: That is the point I was in- 
structed to put. If it is clear that the word “ quan- 
tity ” does not refer to the number of packages, I 
have nothing more to say. I am not suggesting that- 
the company should be fixed with knowledge of the 
contents of each package; that would be wholly un- 
reasonable. They do, in fact, always sign for so 
many packages. If this clause as agreed is going 
to relieve them of any responsibility for signing for 
so many packages I suggest that it goes too far. 

Mr. Bruce Thomas : It is not the intention of the 
railway companies under these words to decline to 
sign for a certain number of packages when they can 
see the number of packages that they are going to- 
receivc, and the Co-ordinating Committee and every 
body, except the gentlemen that Mr. Monier-Williams 
represents, is content' with that position, and I 
suggest that it is proper to leave it in that way. 

Mr. Monier-Williams : I am content with that if 
that is the position. 

Mr. Bruce Thomas : It might be said that a rail- 
way company, having given a receipt for 20 bales, 
that was no evidence that they had received 20 bales. 
In cases of that kind it certainly is not the intention 
of the railway companies to adopt that attitude, but 
unless you have the word “ quantity ” in we may 
be hit with liability under such a, document as that 
for a consignment- that is handed to us not in a num- 
ber of packages. 

Mr. Abady : So many castings in a box. 

Mr. Bruce Thomas : Yes, — picks, hammers and 
various things. There are scores of things put to 
me, though I did not- know of one myself. You might 
have 500 battens, and that sort of thing. Again, in 
the case that my friend here referred to of the 
Vacuum Oil Company, you will remember we gave a 
receipt for so many gallons contained in a drum. I 
am sure the oil was in the drum because they said 
so, but nevertheless we are not hound by that quantity 
appearing on the receipt. 

Mr. Monier-Williams : I have only this to say. Mr. 
Thomas seemed to infer that there was a slight 
grievance because we had not agreed to this. When 
this was put up as agreed, that was the first intima- 
tion we had that this ever had been agreed, and 
therefore I do not think we can be considered to be 
taking an unreasonable attitude in saying what we 
have to say about it. This word “ quantity ” I do 
suggest goes a little far. “ Quantity of contents ” 
would be better. Take the case of battens, they are 
not counted, but I imagine wood and that sort of 
thing is sent by weight and not by number at all. 
If we sent cases containing, for instance, pineapples-,. 
“ quantity of contents ” would refer to the number 
of pineapples in each box, and we should never be 
so unreasonable as to suggest that the company should 
sign for the quantity, but the number of boxes we 
do say the company ought to sign for. 

Mr. -Jepson: Mr. Bruce Thomas has said supposing 
vou sent 20 boxes of pineapples that consignment is 
signed for as having been received, and the railway 
company would Dot dispute that they did not have 
20 boxes pineapples. 

C 2 
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Mr. Monier-W illiams ■ I wanted to hear what Mr. 
Bruce Thomas said. If it is their intention to go 
■on signing for a certain number of packages as they 
have in the past, if I cannot get in any other words 
in this clause of course I shall be content with that, 
but I do suggest that the words " quantity of con- 
tents ” will be better than “ quantity.” 

Mr. Bruce Thomas : But you must bear in mind the 
very important signing of traffic where there is a 
tremendous amount of unpacked stuff, timber and iron 
tubes, and son on, and it is a common way of consign- 
ing canisters. 

President : The unanimous decision of the Court is 
that, with the addition, Condition 1 as drafted and 
submitted to us is sufficient. 

Mr. Bruce Thomas: Then Condition No. 8. You 
will see that the proposal now is that Condition 8 
should stand as it appears in the print. That will be, 
of course, including the black ink. At the end this 
proviso should be inserted: “ Provided that if in any 
particular case a. trader before action brought proves 
to the satisfaction of the Company or where the Com- 
pany are not so satisfied of the Railway Rates 
Tribunal that it was not reasonably possible for him 
to advise the Company in writing or to make his 
claim in writing within the aforesaid times and that 
such advice or claim was given within a reason- 
able time the Tribunal may if having regard 
to all the circumstances they consider it equit- 
able declare that nothing in this Condition shall be a 
bar to the maintenance of proceedings against the 
Company.” I do not think those words “ reasonably 
possible ” ought to be underlined. I think that is 
just a mistake. 

Mr. Abady: That is agreed, but not literally as 
Mr. Thomas stated it, because Condition 8 will not 
stand as printed. You will find another agreement. 
President : About the Sunday and holidays. 

Mr. Abady: Yes. I must submit that the livestock 
people who are members of the Co-ordinating C'om- 
miteo desire it to be made clear — though personally 
I do not think it is necessary — what their position is 
when they come to argue similar conditions. 

Mr. Locket : It arises on the subsequent conditions. 
Mr. Abady: I think the same point arises on the 
“ G ” note. 

President : The decision of the Tribunal is that 
Condition 8 stands. We are much obliged to the 
parties for having come together and got over the 
difficulty. 

Mr. Bruce Thomas : Then there was a criticism that 
was made I think by Mr. Jepson originally on No. 9. 

I think it -was a well founded one. You will see there 
that we suggest that the words “ at the trader s 
premises ” be added after the word “ delivery ” in 
the second line, and that the words “ at such 
premises ” be included at the end of the Condition. 
President : That wdll stand. 

Mr. Bruce Thomas : Then on Condition 10 there is 
a very small point. 

President : But first- there is new Condition 11 g.” 
Mr. Bruce Thomas: Yes. The words “ or by truck 
or barge alongside ship ” should be amended so as to 
read “ or barge or by truck alongside ship.”' 
President : That stands. 

Mr. Bruce Thomas: Then in Condition No. 10 there 
is a small point that in sub-clause (c) (ii) there ought 
to be a comma after “ delivery ” in line 2. Then we 
have expanded the later portion of (c) (iii) to meet a 
criticism which you, Sir, levelled at it. It is not 
accurate as it appears in the print, and we ought to 
delete the whole of it and substitute this: “If con- 
signee is prevented from taking delivery through the 
act or omission of the Company vdien the cause which 
has prevented him from taking delivery has been 
removed and the merchandise is delivered in accord- 
ance with paragraph (c) (i) or on the expiration of one 
clear day after receipt by the consignee of notice in 
writing (or by telephone if so agreed in writing) that 
the Company are ready and willing to deliver.” 

Mr. Abady: There ought to be the word “the” 
after “ if.” 



President : That stands as agreed, -with the inser- 
tion of the word “ the ” before “ consignee.” 

Mr. Bruce Thomas : Then in Condition 11 (ii) (a) 
after “the Carriers Act, 1830 ” insert “as amended 
by subsequent Acts.” 

President : That stands. 

Mr. Bruce Thomas : Condition 16 is the one that 
we have the difficulty about. Can I go to the new 
Condition . and get that out of the way first? With 
regard to the nev r Condition it is agreed that a 
further Condition be added to read as follows: “ In 
the computation of time where the period provided 
by these Conditions is seven days 1 or less, Sunday, 
Good Friday, Christmas Day and Bank Holiday 
shall not be included.” Then in the necessary places 
“ Sunday ” etc. will be deleted — there will be no 
need to mention them — in the body of the Conditions. 
Now with regard to Condition 16 I have already on 
more than one occasion said a good deal about this 
Condition. No doubt the Court wdll remember what 
the point was. 

President : We said we would pass (a) and ( b ), and 
the rest of it subject to what you were to agree upon. 

Mr. Bruce Thomas : Yes, the point was this. When 
you come to (c) yon will find it says : “ The Company 
shall not in any case be liable for : (c) subject ta 
these Conditions, loss, damage or delay proved by the 
Company to have been caused by or to have arisen 
from (i) insufficient or improper packing.” The 
point .was this. My contention was that if the Com- 
pany proved that the loss or the damage was caused 
by the insufficiency of the packing, then they were 
relieved of liability under this Condition. That was 
my case. Now Mr. Abady’s point was this. It will 
not be sufficient to get you out of liability merely to 
say that the damage was caused through the insuffi- 
ciency of the packing, but you must go one step 
further and discharge what I call a second onus, 
because of the words “ subject to these conditions.” 
That involved me in this, according to the conten- 
tion of the other side, that I must prove that I had 
exercised due care and foresight. That would be in- 
corporating those words that you find in Condition 
3. Mv criticism of these words “ subject to these 
conditions ” was this. You will find generally stated 
in Condition 3 the liability of the Company, and it 
properly arose on that Condition “ subject to these, 
conditions.” Now yon come to Condition 16 and it 
savs this. It does not matter what is contained 
elsewhere in this document if you the railway com- 
pany prove that the damage has arisen from in- 
sufficient packing then you are not to be responsible, 
and I submit that in proving that it is due to 
improper packing or insufficiency of packing I am 
in fact discharging everything that I can possibly 
be called upon to discharge. There is no reason 
why I should he liable for the damage that has been 
caused through improper packing. If in fact it has 
been caused through my want of the exercise of duo 
care and foresight and not by the improper packing, 
then this Condition does not affect it in any way. 
That is my submission on it, and frankly it does not 
seem to me to be sense to have these words in “ sub- 
ject to these conditions.” My proposal, in order to 
make it perfectly clear — it seems to me to be perfectly 
clear now, but to make it doubly clear — as to what 
my duty is, and also that I am not to be relieved 
of responsibility unless I can show that the damage 
is really caused by the improper packing, is that 
after the word “ caused ” in the first line on page 9, 
and, if desired, after the word “ arisen,” there 
should he inserted the word “ directly,” so that it 
should read in this way: “ The Company shall not 
in any case be liable for loss, damage or delay proved 
by tlie Company to have been caused or to have 
arisen directly from.” Now I should have to show 
that the direct cause of the damage was the im- 
proper packing. If I failed to show that it was the 
direct cause, then this Condition would not operate 
to help me. 

Mr. Jepson: You get the word “directly” in 
twice in that event. 
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Mr. Bruce Thomas : Well, if it- has any virtue in 
being in twice let it go in. 

Mr. Jepsoru : It is on the paper that has been 
shown to us, but when you read it out, Mr. Bruce 
Thomas, you did not read the word “ directly ” the 
first time 

Mr. Locket : You want the- word “ by ” to be put 
in. It should read “ proved by the Company to 
have been caused directly by or to have arisen 
directly from.” 

Mr. Bruce Thomas : Yes. I should submit that 
that would make it clear beyond doubt. If that 
amendment was given effect to it leaves nothing to 
be desired. 

Mr. Abady : On behalf of the Co-ordinating Com- 
mittee, what I want to put to you is this. Mr. 
Bruce Thomas, in arguing the matter just now, has 
been arguing as though there was a difference 
between the parties on this matter, and as though 
it was matter for the tribunal to settle. What I 
desire in the first place to direct attention to is 
that if you look at Condition 16 as it was printed 
in these proposals it was agreed except so far as 
the words which are in black letter. There is not 
and never has been any disagreement between the 
parties as to what the agreement was with respect to 
loss, damage or delay caused by or arising from 
insufficient or improper packing or riots or civil 
commotion. When I myself raised this matter what 
I pointed out was that the company asked for the 
words “in any case” to bo a condition precedent 
or to be part of a condition precedent with respect 
to their liability for loss of a particular market. 

I not only opposed all that black letter type, but 
if you recollect I asked if the Court saw fit to 
retain (a.) and ( b ), that they would leave out the 
words “ in any case,” and the Court came to the 
decision that they would leave in (a) and (b), that 
they would leave out the- words “ in any case. 
Consequently the words “ in any case” would, if 
“ subject to these conditions,” come out of (c), 
govern the company’s liability for insufficient or 
improper packing, riots, or the consignee not taking 
or accepting delivery within a reasonable time. 
But that is not the intention of the parties. It is 
not the intention of the parties, and it is not the 
agreement, and I respectfully submit it is not 
intended to do what Mr. Thomas on behalf ol his 
clients has suggested, namely, leaving out the 
words “ subject to these conditions ” and putting 
in the others. Mr. Thomas, as I say, argued the 
matter as though there was a difference, but there 
is not a difference. What I would like to point, 
nut is that if the Court adopt Mr. Thomas’ 
suggestion they would be going away from something 
which has been agreed between the parties. It is all 
very well for him to apply the words directly as an 
illustration of what happens in the case of in- 
sufficient or improper packing, but may I on my part 
apply the words to the case of the damage being 
caused by a riot? The damage is caused directly by 
a riot, and they could not discharge the onus. But 
in fact they fail to prove that they used all reason- 
able oversight and care in the carriage of the mer- 
chandise. That is an important qualification as to 
their liability, but it is no qualification if you say 
that they are not in any case liable if the damage is 
caused directly, because the first thing one would have 
to admit on behalf of the trader is that the damage 
was caused directly by a riot. If you have 
the words “ in any case ” no kind of qualification in 
Condition 3 can cure that, and the trader is left 
without any redress whatever although the company 
fail to prove that they used all reasonable oversight 
and care in the carriage of the merchandise. It does 
seem to me to be apt to qualify the word “ directly. 

I was going to make two suggestions to you, but one 
is not accepted by the railway companies, and I 
really feel that I ought not to make it. I will just 
mention it to you, but I do not think I can press it 
because this is a matter of agreement. If my position 



is a correct one, speaking not on the facts but because 
we have come to an agreement, then all I have to do 
is to say, as I have stated, I am content with this 
document in these words leaving it as it is. 

Mr. Locket : You are rather pleading for the re- 
tention of the words “ Subject to these conditions. 

Mr. Abady : I say that this agreement has been 
come to between the railway companies and the 
traders, and it was only the other part that was in 
dispute. You have decided in a particular direction 
and that does not arise any more. With respect to 
the other part I must put up with any ambiguity 
there may be in the words “ Subject to these con- 
ditions ” being in Conditions 3 and 4. 

Mr. Jeiison: When we had this question before us 
previously it was subject to long discussion, and my 
note with respect to (c) is: “Subject to drafting 

amendment.” So that clearly there was some drafting 
amendment to be agreed if possible with regard to 

Mr. Abady: That arose in this way. I raised the 
question as I was instructed to raise it. It was 
thought there was an ambiguity and we really tried 
to put the responsibility on the Court, but the Court 
declined to take the responsibility, and said: “ No, 
we are not here to draft for you ; you must draft, your 
own clauses.” 

Mr. Locket : No, I do not think that is quite a fair 
way of putting it, is it? What the Court is anxious 
to do is to get as great a measure of agreement be- 
tween the parties as possible. We quite recognise 
the responsibility falls upon us, and we are not 
prepared to shirk that responsibility. 

Mr. Abady : Of course I did not mean to put it in 
that way. 

Mr. Locket : I do not think it is quite fair to say 
we threw that back upon you. We realise that a con- 
dition which is agreed between the parties is far more 
likely to be satisfactory to both sides than anything 
we may impose upon them, and that is our only object 
in asking you to see if you cannot come to an agree- 
ment. But I should like to understand quite clearly 
what it is you mean. Is it that you want the clause 
to read somewhat in this form : “ The Company shall 

not in any case be liable for loss of a particular 
market, or for indirect or consequental damages?” 
Are you suggesting it shall go on : “ Subject to these 
conditions the Company will not be liable for loss, 
damage or delay proved ” and so on? 

Mr. Abady : I do not think I am entitled to ask for 
that. 

Mr. Locket: You say your objection was to- the 
words “ in my case.” 

Mr. Abady: Yes. 

Mr. Locket : Your objection was to those words as 
applicable to (a), (b) and (c). 

Mr. Abady: That is right. 

Mr. Locket: The Court has decided they are to 
apply to (a) and (b). 

Mr. Abady: Yes. 

Mr. Locket : Your objection to these words as 
applicable to (<:) still stands. 

Mr. Abady : Yes. 

Mr. Locket : You want to get the clause amended 
so as to bring your objection into- force there? 

Mr. Abady : That is so. 

President: You do not want the clause amended. 
You want it to stand as it is. 

Mr. Abady: If as a consequence of the retention 
of the words “in any case” your Lordship decided 
against me I think I am entitled to ask, although I 
did not do it as was evident on the print, that “ Sub- 
ject to these conditions the Company shall not be 
liable” shall be repealed in order to make it clear 
that the words “in any case ” do- not apply to (c). 

Mr. Locket: I cannot help thinking it would be 
unfortunate if these words “ Subject to these con- 
ditions ” were omitted. 

President : You do not want the words “ Subject to 
these conditions ” to be omitted, do you, Mr. Abady? 

Mr. Locket : No, Mr. Thomas suggested that. 
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Mr. Bruce Thomas: I am not going to stand out 
for that. As I say, I think you are going round in a 
circle, and if the traders are content to let the future 
decide where it finally lands them, well and good. 

President : I think the traders are content having 
looked at the words, to take it in that form. 

Mr. Abady: We have an alternative suggestion, 
and that is that (c) is omitted altogether, and that 
(i) and (ii) are not put in anywhere in Condition 
3. but that “ riots and civil commotions, strikes, lock- 
outs,” etc., should be added to Condition 3 as one 
of the exceptions. That is so far as Condition 3 is con- 
cerned. Then the suggestion is that to Condition 4 
there should he added these words: “and that such 
delay or detention or unreasonable deviation is due 
to ” — and then we repeat (i), (ii) and (iii) . But 
the railway companies will not have it. That seems 
to be the effect of Condition 16, but the railway com- 
panies say no. We think that is the effect of the reten- 
tion of the words “ Subject to these conditions ” 
in Condition 16. Therefore we thought we could do 
away with that part of Condition 16 and parcel the 
clause out in its appropriate condition in Conditions 
3 and 4, but the railway companies say no. It seemed 
to us to carry out the intention of the parties. If the 
railway companies do not agree and in the absence of 
further time for them to consider it, when perhaps 
they might find their first impression was wrung, 

I have no other alternative to put before yoir as the 
time has been rather short in fact. So that there are 
two. alternative suggestions. The other suggestion is 
that “ subject to these conditions” should stand, and 
that the words “ The Company shall not be liable 
for ” shall be inserted in the line which starts with 
(c) in Condition 16. That carries out the original 
wording of the clause as agreed. 

Mi'. Bruce Thomas : Leaving in the words “ Sub- 
ject to these conditions.” 

Mr. Abady: Yes, making it clear that the words 
“ in any case ” do not apply to (c). 

Mr. Locket: You would strike out (c) altogether, 
would you not? 

Mr. Abady: Yes, that is so. 

Mr. Locket: I mean you would strike out the (c) 
in brackets ? 

Mr. Abady: That is so, and the word “or” comes 
out. 

Mr. Locket: Yes. It would be: “ and subject to 

these conditions shall not he liable.” 

President : It is only the letter (c), and not the 
whole of paragraph (c). 

Mr. Abady: That is so. May I say this — and I 
want to make it perfectly clear — that I think all I am 
entitled to do is to stand on the true spirit of the 
agreement that was come to with the railway com- 
panies. 

Mr. Bruce Thomas : Would you make it quite clear 
as to leaving in “ in any case ” up above, because as 
I understood that part of the discussion was disposed 
of on the last occasion? 

President : Oh yes. Mr. Abady is not tampering 
with the words “ in any case.” Assuming his subse- 
quent suggestion of keeping in the words “ subject to 
these conditions the Company shall not be liable for,” 
then the words “ in any case ” stand. 

Mr. Abady: Yes. 

Mr. Bruce Thomas : But in substance he will by his 
alteration cut them out of Condition (c). 

Mr. Abady: That is so. That was the intention 
when “ subject to these conditions ” was put in. 

President : But they are not cut out by the words 
“ subject to these conditions.” One means negligence 
or no negligence in any case. Then the other is 
“ subject to these conditions ” whatever they are. 
That was always so, was it not? You agree that that 
would be the effect if the letter (n) stopped in, and the 
words “ subject to these conditions ”. without any 
addition went on, would you not? 

Mr. Bruce Thomas: I agree to the words “subject 
to these conditions” standing in. 

President : Assuming you read the thing as drafted 
and presented .to.’ns, (.«) and (b) are “ in any case,” 
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but (c) would be “subject to these conditions,” not 
“ in any case.” That would he the meaning of it, 
would it uot? 

Mr. Bruce Thomas : That would he the meaning of 
the proposal that Mr. Abady has just made. Mr. 
Abady said that was the agreement, but I cannot 
accept that. That has the very effect that I was 
pointing out. It puts upon me what I referred to as 
the double onus, and it remains on me just as much 
after Mr. Abady has made tlie amendment he now 
proposes. 

President : Yes, but the question of the double onus 
was in existence as soon as you put in (c), “ sub- 
ject to these conditions,” was it not? 

Mr. Bruce Thomas: Yes. 

President : And that you agreed to? 

Mr. Bruce Thomas: If I agreed to that it certainly 
was never my intention to agree to take any double 
onus, and if I am to be held to my agreement with 
respect to the words “ subject to these conditions” 

I cannot give up whatever value may attach to the 
words “in any case” in reference to (c). 

President : When you come to argue it you can 
argue it as much as you like, hut notwithstanding the 
words “subject to these conditions,” the words “in 
any case” are also applicable. You can argue that 
as much as you like, hut they say that they have 
some benefit by (a) and (b) being governed by the 
words “ in any case,” and (c) being governed by the 
words “ subject to these conditions.” 

Air. Bruce Thomas : My point, if I am to be held 
to any agreement, is that (ci) and (b) are governed by 
“ in any case ” and (c) is governed by “ in any case ” 
plus “ subject to these conditions.” 

President : Yes, 1 know that is your interpretation, 
and it may be that you are correct. I am only taking 
it as agreed by you. I am uot asking you to give up 
anything or to do anything. 

Mr. Bruce Thomas : As I have already said, if the 
traders insist upon it standing as it is printed, very 
well, hut it does not seem to me to he the happiest 
form in which to put it, and it may have the result 
of throwing a double onus upon me. On the other 
hand, the result of the words higher up “ in any 
case ” may have the effect of saving me from that 
unfortunate position. 

President : Yes, it may. 

Mr. Bruce Thomas: I could not accept Mr. Abady’s 
suggestion to begin again at (c), so that the words 
“ in any case ” should not govern (c), because then 
all hope is gone. 

President : I quite understand your point. I was 
only trying to get at the sense as originally drafted 
by you both, before any alteration was made. 

Mr. Locket: But are not the. words “subject to 
these conditions ” rather contradictory to the words 
“ in any case ” ? My note entirely endorses what 
Mr. Jepson said just now, that we had agreed (a) 
and (b) as they stood, and that (c) was left for sub- 
sequent drafting. You are relieved from liability 
under (a) and (b) in any event, and, subject to the 
conditions suggested, you should still not be liable 
for loss, etc., due to insufficient and improper packing 
or riots, civil commotions, and so on. That implies, 
to my mind, if I understand English, that it is so in 
any case except where it is provided for in the con- 
ditions otherwise. 

Mr. Bruce Thomas : I agree to those words, and if 
that is the effect of it. I am not going to try to depart 
from it. I must be saddled with whatever greater 
burden it casts upon me than I thought it was cast- 
ing upon me at the time; but yon will make it quite 
certain that it casts that burden upon me, if you do 
not make applicable to (c) the words “ in any case ”. 
I must leave it there. If they have scored over me 
upon this point, then I must gracefully let them have 
the full benefit of that score. 

Air. Jepson : Mr. Thomas, I have been looking at 
the condition as originally published, and it was 
without the words “ subject to these conditions,”- and 
apparently as originally proposed by the railway 
companies it was “ in any ' case, the .Coiupaiiy shall 
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not be liable,” but evidently the agreement was that 
as regards (i) and (ii) there was a dispute which we 
settled, and as regards (c) those words “ subject to 
these conditions ” were put in, .still leaving the words 
“ in any case.” 

Mr, Abady : The basis of the whole note was altered 
by the introduction of “ subject, to these conditions ” 
in 3 and 4. That arose upon the question of the 
traders, so that there should be no undefined liability 
on the part of the Railway Compan^l TJiat c.'/JS'-L 
the alteration. 

Mr. J epson : All you seem to be aijKious for is that 
the Company shall not be relieved 7 / rom any responsi- 
bility which may have been du* 1 to failure on their 
quite ap^rt from direct riot, taking your 

. is right 

lr. Bfruce Thomas says he does 
[these words in, that it shall 
a;e directly caused by riot, 
^from any liability that 
r mean to. say want of 
anything of that kind. 

' difference between you 
It is only a question of 
not P 

'it in this way? If you take 
*for loss or damage to traffic 
"am anxious to show is that their 
We exactly the same as it would be in 
Tor damage due io act of war or of the 
lies. I-i order to do that, you must, if you 
vord “ riofi'”' lif'a separate clause of the 
?ay “ subject to these conditions,” because 
liso which is the important exception to their 
non^Tl^ility, if I may put it that way, which is in 3, 
would then a.pply to riot just as it does to the act of 
war. If on the other hand you make (c) subject to 
the words “ in any case,” you at once raise an ambi- 
guityw'hich, speaking for the traders, on instructions, 
T say was never intended and was not agreed with the 
Railway Companies. I certainly understood through- 
out the whole of these proceedings that if there was 
anything agreed, it was that there was this double 
onus. 

Mr. Bruce Thomas: Well, let it stand as it was. 

Mr. Abady : Owing to the decision of the Tribunal 
to keep in “ in any case,” let it stand, in my respect- 
ful submission, as Mr. Locket suggested, and then 
the matter is beyond a doubt. 

Mr. Bruce Thomas : It is. I agree it will be beyond 
doubt then. 

Mr. J epson: Mr. Abady, was not the objection of 
the Co-ordinating Committee to the words “ in any 
case ” coupled with (a) and (b) only, which are in the 
same block type? 

Mr. Abady: No. 

Mr. J epson: It looks to me as though it was 

Mr. Abady: No, that was not so. 

Mr. J epson : It looks to me as though, looking at the 
condition as originally drafted, “ in any case ” was 
applicable to the three (a), (b) and (c). You object to 
“ in any case ” in (a) and (6), and introduce the words 
“ subject to these conditions ” in (c). 

Mr. A lady : But I think you will find I made it 
clear in opening, that “ in any case ” referred to (a.) 
and (6), and “ subject to these conditions ” to (c). 

Mr. Clements : I think it is necessary to look at the 
general scheme of these Conditions in considering this 
point. It appears to be that Conditions 3 and 4 
settled what I may call the general liability of the 
Railway Companies. Then there comes a process 
of whittling away, if I may say so respectfully, 
the extent of that liability by various clauses. 1 
see there are just half the number of the Conditions, 
including the new Conditions, which deal with the 
question of liability. I am reading the Conditions 
as they present themselves to me. I start with 
Conditions 3 and 4 as setting forth the general 
liability. Taking Condition 3 first, you will see 
that they are relieved in certain cases subject to 
an important proviso to the effect that they shall not 



be relieved with regard to thosti exceptions where they 
fail to prove that they used, /'all reasonable foresight 
and care. That relates. «ik you will see, to loss, 
misdelivery or damage; and then the other three 
matters, delay, -detention, and unreasonable devia- 
tion are dgar.it with generally in Condition 4. Then 
you get fCondition 5 limiting liability under the 
Carriers, ' Act-. We are not concerned with that. 
Condition 7 makes a certain limitation of the 
-'liability to the part of the journey performed on 
the railway or where the goods are carried by 
the Railway Company’s contractor. Condition 8 
only, of course, relieves the Railway Companies 
subject to “the proviso therein -contained: Con- 

dition 11 does not arise here. That limits 
the Companies’ liability as warehousemen. Con- 
ditions 14 and 15 relieve the Company in the case 
of the circumstances to which those conditions refer. 
Condition 16 similarly relieves the Company from 
certain liabilities. Then Condition 17 has been 
dealt with. Then there is Condition 18. Condition 
22 is not in point; it only deals with what is called' 
“ paid-on ” charges. Condition 23 is important, 
because, it wholly relieves the Company for loss or 
damage by reason of the causes referred to there, 
and Condition 24 alters the Company’s liability at 
Common Law or under any Statute to the extent 
that is provided. Well, now, if I am right in 
supposing that the intention was to make the 
general liability as provided by Conditions’ 3 and 4, 
we have a very serious alteration if some protection 
is not afforded, if Section 1,6 is taken as my friend 
Mr. Bruce Thomas washes to have it. Taking (c) 
(i) and (iii), they relate to insufficient or improper 
packing, and to the consignee not taking or 
accepting delivery within a reasonable time, as being 
matters which relieve the- Company. If the3 r are 
covered by the exception relating to the act or 
omission of the trader in Condition 3, they relieve 
the Company to this extent, that they are relieved 
even although they have failed to comply with 
proviso (i) to Condition 3. Even although they 
have failed to prove want of reasonable care and 
foresight, they are nevertheless relieved. Then if 
you go a little further, I think there is a more 
important difference indicated if (c) (i) and (iii) arc 
not covered by 3 (e). Then the Railway Company are 
relieved absolutely of liability. As regards delay, 
detention and deviation, the effect -would be that : 
even if any of those matters are caused by theirj 
negligence, nevertheless they will be relieved, 
that it is quite clear that the point here is a veil 
important one if there is to be any importance 
all attached to the provisions of Condition 3 and 
As regards the words “ subject to these conditions,’^ 
I think the effect of those words in any condition 
where they appear is that all the other conditions” 
are incorporated with that condition. I think that 
is the effect so far as I have been able to ascertain, 
and it is quite clear that apart from any other 
objection they are absolutely essential in Condition 
16, if any force at all is attached to what I should 
call the main conditions respecting the liability of 
the Company, that is Conditions 3 and 4. 

President : Do you wish to reply, Mr. Bruce 
Thomas ? 

Mr. Bruce Thomas : No, I do not think I can 
say anything. 

President : Clause No. 16 will stand as drafted. 

Mr. Bruce Thomas: Then I think that concludes 
the whole of this set of conditions. There is only 
one suggestion I was going to make for the con- 
sideration of my friends and the consideration of the 
Court, and that is as to whether it would not bo 
found to be useful hereafter if marginal notes were 
written in. If that is thought to be desirable, we 
might submit s:de notes to the other side and they 
might be handed to the Court. In order that there 
should be no mistake and that it should not be 
thought that the side notes had been settled by the 
Court, it could be stated m the Conditions that 
they form no part of the Conditions. ■■■ 
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President : What do the traders say to that. 

Mr. Abady : We would prefer not. The effect of 
the Condition depends'. .upon its wording, and it 
might be supposed that the marginal note must he 
there for some reason, and the marginal note might, 
contrary to the usual interpretation, &»., taken into 
consideration in looking at the wording otf the body 
of the clause. We prefer to have no margmq.1 note. 

President : I do not suppose, under those ciftMun- 
stances, Mr. Bruce Thomas cares to go on with life-- 
suggestion. 

Mr. Bruce Thomas: Oh, no; I am not very anxious 
about it. 

President : Mr. Thomas, what will be done about 
the other conditions? We are dealing with Conditions 
!i A ” now. What is your suggestion, for dealing with 
the rest of the Conditions in the blue book ? 

Mr. Bruce Thomas: As soon as possible it is pro- 
posed to arrange meetings with the interested parties 
to se what agreement can be come to upon the! other 
Notes. 

Mr. Abady : That is the process that has been going 
on, but I can understand that the Railway Com- 
panies’ attitude might be a. little bit aliened now that 
certain conditions are settled. 

President : And the traders, too. 

Mr. Abady: Yes. 

President : You will communicate when you are 
ready to have any further Conditions considered, will 
you? We do not want to make a fixture prematurely. 

Mr. Bruce Thomas: I think it would be better not 
to try to fix any meeting now. It may be that it is 
hardly worth while troubling the Tribunal, or hardly 



worth while to call a public meeting, to discuss each 
set of Conditions. It may be that we shall be able 
to notify to what extent agreement has been come to 
on three or four, and we will doi that as soon as we 
know how far we can get by agreement. Of course 
when we come to a point on which we know nothing 
else can be done, then the sooner we come to the Court 
to decide the matter, the better. 

Mr. Locket: It may be better to deal with all the 
- fAbpr consignment note conditions together. A good 
many points qf difference will have disappeared now. 

Mr. Bruce Thpnias: I think probably it would be 
found more convenient to deal, say, with all the mer^ 
chandise conditions Nfcogether, and then the passenj 
conditions together, and thirdly, say, the lives^ 
a separate branch. \ i[ 

Mr. Abady: The passeWer la 
in a different category ; but 
difficulty ■ will be this. T]^ 
objection, one will be an 
sion proposed by the 
able to a particular til 
not been before the 11 
an objection to the inc. 
a particular purpose of 
tions “ A.” 

President : All I want yoS 
we are quite ready to deal wi? 
ready. You will probably be alne" 
with the officials of the Tribunal and f^ 
are ready. 

Mr. Abady: If you plc-aSer 
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